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PREFACE TO THE SECOND EDITION. 


The First edition of this book was published in the year f 
1980. Exigencies of service, want of time, and scarcity of 
paper, did not allow me to bring out another edition, but as 
there was a pressing demand for it, I kept the first one 
running by means of Supplements from time to time issued. 
Gradually, as things changed for the better, paper too became 
visible, and suggestions for a new edition right seriously came 
in, I thought it was high time for me to be * up and doing 
So I set to work and here is the result of my fresh and renew¬ 
ed labours. 

In bringing out this edition, I have spared no pains in 
making the work much more useful and comprehensive than 
before. I have thoroughly revised it, brought it up-to-date 
and so carefully recast it as to give it an entirely new shape. 

I have re-set the various subjects in view and, for the 
sake of facility, allotted to each a separate and conspicuous 
place well-worth a Chapter of its own. I have also brought 
in a good deal of new matter which has been duly adjusted in 
and out the pre-existing lines. A synopsis of the work and 
arrangement of the subjects covering as many as twenty 
Chapters in four Parts are given in the Introduction which my 
esteemed readers may at convenience glanee at. 

I have exhausted, so far as my eye could catch, the 
relevant case-law spread over a numbei of Law Reports, 
while, for the elucidation of certain technical points involved, 

I have welcomed the necessary and valuable help I have 
derived from learned works on Medico-legal Jurisprudence 
to which I owe my obligations. 

The plan of work adopted here, as elsewhere in my books, 

}s first to give in my own words the gist and substance of the 
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PBEFACE TO SECOND EDITION 


matter to be dealt with, this falls under the heading 
‘ Introductory % then to quote the * Relevant Provisions of 
Law % and next, under ‘ Notes and Comments % to reproduce, 
as faithfully as possible, the case-law bearing on that matter, 
divided into suitable headings. and sub-headings in a logical 
order and at places in chronological sequence. 

I may here add that I greatly value the merit of each 
ruling as an asset by itself. I also believe that every reader 
likes to find out a ruling of his own High Court first, others 
next. Therefore, I have, so far as practicable, read each 
relevant judgment for myself and for its own value, given it 

I 

a separate head-note and a separate place so as to facilitate 
the study, to make the search easy, and research successful. 

For the purposes of advanced study, I have in the end, 
given now an Appendix containing a fuller commentary 
extracted from a dozen of Leading Cases which would, as a 
beacon, throw further light on distant aspects beyond the 
horizon. 

For the benefit of police-officers and criminal lawyers, I 
have added another Appendix giving a bird’s eye view of the 
Police Rules and Regulations of the various Provinces the use 
of which I hereby thankfully acknowledge. 

At the special request of some of my junior brothers in 
profession, I have given, in the third Appendix, a handful of 
Hints on Cross-examination, with a few samples of Questions 
relating to Identification, which may be attempted as sugges¬ 
tive or introductory. 
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Dated Fehrtxary, 1947, 
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THe 

LAW OF IDENTIFICATION 


In the name of God the Merciful 


InTRODUCTIOxV 

Meaning and Scope of Identification. 

(1) “Identification ” com^s from L. idenij the same, and means 
the act of identifying or proving to b3 the same, also the state of being 
identined. To ** identify is to make to be the same, to unite or combine in 
such a manner as to mike one; to treat as being one or havin<» the same 

^ ^ S as the same in any relation E°G. “Every 

precaution is taken to identify the interests of the people and of the 

riders. (Ramsay); “Let us identify, let us incorporate ourselves with 

the people (Burke). “ Identity is a relation between our coirnition 

of a thmg not between things themselves ” (Sir W. Hamilton). It also 
means “ the condition of being the same with something described or asserted or 
goods^l)*"^ “ character claimed; as to establish the identity of stolen 

-i,! K of psychology.— Identification is a power of the mind 

by the law of Relative buggestion. When an object presents itself to vision 
It makes on one s mind simultaneous impressions which, by the co-existence’ 

when deposited, to rise to consciousness 

when an object comes to view again bearing a relation to the former bv 

?h sufficient to suggest the idenUty of the latter. We 

^n*^^ore^^* identify that object to be such and such ».e., such a one as was 

._The preciseness or otherwise of that force of Suggestion, leading either 

to a correct recognition or to a mistaken identity, would depend upon many 
things and manifold considerations, such as: features of tL object strikiny 
OT simple. Its form and appearance, singular or common, the degree of ’intensity 

faculUes were first aroused, the circumstances whercunder the 
caused, whether vivid, faint or indilTerent, and, lasUy, the lap^ 
of time between the inception of the image and its revival. ^ 

‘ ol>jccts ’ which call for identification mav be 
^cing or an nniin il, or inanimate such as a dead body or 
or goods, linger prints, tracks, liandwriling, etc.. In other wirds 

Identification covers persons, animals and things. omer worUs 

comnnr!^ identification of these objects, there is essential! v a process of 

diVSliCSS!'’ 

Synopsis of the work, 

which mnv’'wcirbe^kenV-''‘' ”>>>\ci,.lcs governing the law of Idcnlifioatioii. 

DMtlv ^ ^ ^ imi-ortance of the subject and 

It the work may b°‘an ^’£‘' 0 ^ 1010 ^'aseertained in each case. The rest 
(1) Webtt«t*s !m. Dioiiiar/ ” - 
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LAW OF IDEOTIFICATION 


(1) Identification of persons. —There are various ways and means 
of identifying living persons, and of establishing the identity of individuals in 
particular cases, and the following means and indicia have been picked up : 

(i) Iclentiftcation by personal history, family resemblance, names and ^ 
the like. 

(?i) Identification by photographs and uses of photographs, 

(iit) Identification by characteristic marks and physical peculiarities, 
such as race, sex, age, deformations, scars, hair, occupation-marks, 
birth-marks, tattoo-marks. 

(iv) Identification by speech and voice. 

(u) In cases of a daring nature, such as murder or dacoity, committed 
at night when the victims, panic-striken and in a state of 
nervousness and excitement, can catch at best a fleeting glimpse of 
the culprits, identification becomes an all important question for 
judicial decision. This is called “ identification by the amount of 
illumination.” 

(vi) Identity is also established in some cases by “ presumptive 
evidence,” for example, when a person is found in possession of 
stolen property soon after the theft, or when articles belonging to 
a murdered person are found with the accused, as also when blood 
stains or bloodstained articles are traced to him. In such cases 
Courts may make or may not make presumptions adverse to the 
interest of the man on trial. 

(uii) Again, when a series of offences of similar nature are committed by 
the same person or persons either as parts of the same transaction 
or with a common modus operandi for the perpetration of such 
offences, the whole series may be taken into consideration for 
establishing the guilt of the accused. This has been called 
“ identity by evidence of similar or identical acts.” 

(mi) Another phase of identification is the one connected with the 
evidence of experts, which is always helpful but never conclusive, 
and that has to be seen from three points of view, namely;— 

(а) Identification by tracks or foot-prints. 

(б) Identification by finger-impressions. 

(c) Identification by handwriting. 

(t®) Lastly, the Identification of living persons covers cases, in which the 
accused are stated to have got previous convictions which, 
whenever relevant, are taken into consideration for the purpose 
of enhanced sentence under sec. 75, I. P. C. The Identification of 
Prisoners’ Act goes along with the same. 

(2) Identification of animals. —After the identification of persons, 
comes the identification of animals which attracts the attention of Courts 
in cases of cattle-lifting, theft or loss of animals which, when recovered, are to 
be identified by the claimant, the owner, and his witnesses. At times animals 
are slaughtered and the skins found have got to be identified. 

(3) Identification of tilings. —Then there is the identification of 
things, and under tliis head fall, firstly identification of human remains, secondly 
identification of property, indicated as under. :— 

(o) In cases of susjDcctcd or supposed homicide, the dead body may he 
found intact or mutilated, or only fragments of a dead^body, perhaps 
bones, may be available for determination of identity. It also happens 
at times that the dead body, or any part thereof, is not discovered 
or traced and thc^all important question arises:—^Whether tac 
**corpus dtLicii ^ has in particular case been established or 

not ? 
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( 8 ) The question of identification of property arises in eases of homicide 
when things belonging to the deceased have been discovered 
and in cases of theft, robbery, dacoity and tlie like, when stolon 
properties have been rtcovered. Leaving such properties as have 
got earmarks, lest identifications are held in regard to all things of 
disputed ownership. 

(e) Next a short note has been added to the above on the identity 
of time, dates and post marks which Imve to be establislicd in 
eases of alibi, forged or disputeil tlooumcnts. 

(4) Sidelights of the law of Identification. Tlie concluding 

portion has been called “Sidcliglils of the law of Iilcntilication*\ containing 
voluminous literature bearing upon actual cases of idcntilicatioii from the point 
of view of formalities and procedure, varying circumstances, and evidciitiavy 
value, detailed as follows :— 

(а) In eases of absconding accused who manage to escape from 
justice after the occurrence but turn uj) or are produced later, 
identification-parades are held either before the Police or 
before a Magistrate, and, more often than not, the fate of the 
case for the prosecution hinges on tlie satisfactory character, 
or otherwise, of the said proceedings. 

(б) Mistakes committed by witnesses in identification of the accused in i 

one and other test, as well as failures on their part to identify them, 
go heavily against the prosecution to tlic benefit of the defence. 

(c) Then the point of identification has to be considered in connection 

with the first information reports as also in view of the lapse of time 
between the occurrence and the parade for identification, with 
varying results in various eases. 

(d) Lastly, it is always a question to be answered with reference to 
the facts and circumstances of each ease, as to wliat is the value 
and worth of the evidence of identification in that particular case. It 
may be noted that no hard and fast rule can be laid down with regard 
to these aspects of cases of identification, but there is interesting an<l 
valuable case-law to be found in the volumes of law reports which 
is illuminating and instructive. 

To conclude, an humble effort has herein been made to deal with and 
reproduce, in as accurate and concise a form as jussibc, these various phases 
of Law of Identification as outlined above, ^ 


Arrangement of the subjects. 

Introduction.—Meaning and scope of identification. 
Chapter 1. General principles governing identification in law. 

PART I 


Chapter 2. 


) 

3, 

9 

4. 

9 

5. 

9 

C. 

9 

7. 

> 

8. 

9 

9. 

9 

10. 

9 

11. 


12 . 


Identification of Persons. 

By persona! history. 

By photographs. 

By characteristic marks and peculiarities. 

By speech and voice. " 

By the amount of illumination. 

By presumptive evidence. 

By evidence of similar or identical acts. 

By tracks or foot-prints. 

By finger-impressions. 

By hand-writing. 

Identification of prisoners and prc\ ious convicts, 
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PART 2 

Chapter 18, Identification of Animals, 

PART 8 

Identification of Things :— 

Chapter 14. Identification of human remains. 

15, Identification of property. 

16, Identity of time, dates and post marks. 


PART 4 

Sidelights of the law of Identification: 

,» 17. Identification-parades, precautions and procedure therefor. 

,, 18. Mistakes and failures in identilicaliom^ 

,, 19. F. I. R. and identification. 

,, 20. Lapse of time and identification. 

,, 21. Evidence of identification—its value and worth as a basis for con- 

viction, 


CHAPTER I. 

General, principles governing identification in law. 

1. Principle of identity. —Identity means sameness and a thing 
can only be the same as itself. Two or more things may be very similar to 
each other ;-they cannot be the same as eacli other, except in the sense of “ext¬ 
remely similar to one another in a sense in which “same” and identical are 
sometimes used. In a statement of the type ‘*S is identical with P”, S and P 
can only be two names of one and the same object. In all consistent thought 
and discourse it is assumed that the object of tlioijght has a certain definite 
character which it retains more or less. This assumption is one of the so-called 
laws of thought. It is known as the postulate or principle of identity and is 
frequently expressed in the formula A is A. In calling the principles of identity 
as assumption or postulate, it is not intended to suggest that it is merely an intel¬ 
lectual assumption ; it is believed to be true of things even if this cannot be 
proved to be the case.(l) 

2. Principles explained :—Stanyon J., in a learned judgment, 
laid down the principles for the identification of human beings as under :— 

(f) Probabilities. — In dealing wiih the question of identity of human 
beings, all evidence of a disputed identity must be dealt with on 
probabilities, i. e., where two different explanations of the same 
thing or two dilTcrent causes of the same effect are forthcoming, 
the Court will accept that which is more probable than the other. 
Circumstantial evidence plays a very large part in the process. 
If certain evidence were required no judgment ■would be possible 
in disputes of facts.(2) 

(te) Jlnnian experience. —As far as human experience goes, there are no 
two human beings in the world who exactly resemble one another 
in every single detail. Resemblances, caused by heredity, or even, 
by what wc would regard as pure chance, are common and cases 
have occurred where resemblance has led to mistakes in identity, 

but this is rather due to defects of observation than to any real 

•• 

difficulty in dilfcrentiating under proper observation. 

(in) Present system of identification. —Our identification evidence has 
hillicrto been of a rougli and ready kind. We have for the most 
part depended on the oral evidence of witnesses speaking from 

(2) Empress p. Murit Rai, 6 C. P. L. R. 
Cr. 3 . 


(1) Ency. Brit. Hth Ed. Vol. 12, p. 70 
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memory, upon handwriting, upon photographs, upon clothes, and 
so on. The chances of being misled to a wrong judgment by such 
evidence arc not inconsiderable. The witnesses may be wilfully 
false or honestly mistaken; the handwriting may be a deliberate 
forgery or an innocent and accidental imitation, the photograph 
may present a deceptive likeness, the clothes may for many obvious 
reasons be equally misleading. Yet this is the evidence upon 
which identity has been held proved or disproved, men have suffer¬ 
ed sentence of death and valuable properly has passed from one 
person to another.(l) 

3. Identity of persons and things.— Identity may be thought of 
as a quality of a person or thing. The essential assumption is that two per¬ 
sons or things are theught of as existing ai d that the one is alleged because 
of common features to be the same as the latter. The process of inference 
operates by cemparirg common marks found to exist in the two separate objects 
of theught w’ith reference to the possibility^ of their being the same. It follows, 
that its force depends on the nccessariness of the association between the mark 
and a single object:— 

(i) Numerovs objects xvith common features or common marks—no indi* 
cation of identity. Where a circumstance, feature or mark, may com¬ 
monly be found associated with a large number of objects, the 
presence of the feature or mark in two supposed objects is little 
indication of their identity, because, on the general principle of 
relevancy, the other conceivable hypotheses are so numerous, i.e,j 
the objects that possess that mark are numerous and, therefore, 
two of them possessing it may well be different. 

(ii) Objects possessing the mark limited—idtniifiablc ,— But wlicre the 
objects possessing the mark are only one or a few, aT.d the mark 
is found in two supposed iiistanccs, tlie chances of liie two being 
different are nil or are comparatively small. For simplicity's 
sake, the evidential cirexmistances may thus be spoken of as a mark. 
But in practice it rarely occurs that the evidential mark is a 
single circumstance. It is by adding circumstance to circumstance 
that we obtain a composite feature of mark whicl), as a whole, 
cannot be supposed to be associated witli more than a single 
object.(2) 

While speaking of the importance of idcidification in all cases, and its 
complexity in particular eases, whellier arising from the bogus claims of false 
pretenders and impostors, or from mistakes in identity, for the time being honest 
mistakes but later, on further or chance discovery, much regretted, as “loo 
late” to be rectified, learned writers on the subject have often quoted interesting 
cases a handful of which are briefly reproduced here below :— 

4. INSTANCKS OF BOGUS CLAIMS. 

1. BurdxiC7i Pnrlap Chandra, the only son of Baja of Burd- 

wan, died during his father’s lifetime. Fifteen years after his death, an 
impostor in the garb of n Sanyasi appeared, called him^clf Partap C hand, and 
laid a claim to the Burdwnn F.state. It so happened that his features, espct‘i- 
ally in the shape of the nose and the colour of the c*yes, were similar to those 
of P^rlap Chandra; certain other marks of identification were also common to 
both. In spite of some seeming similarities, however, he was, on evidence, 
adjudged to be an impostor and convicted.(3) 

2. Tichhorne. cvi.vc.—One Arthur Ortan came forward and claimed 
to be Sir Uogcr Tichbornc and so an heir to the Tichbornc Fstate. The chief 

, (U Emperor V. S*hdeo (Nag.) 3 N. L. R. I. 1941. p. 161. 

5 Cr. L. J. 220 at 226 (1907). (3^ I.wn * Med. Jurisp. Ed. VIII p. 62, 

(2) Wigmore'a Evidence, r«ra. 411, Nfodi’t Med. Jurit. Ed. 1940, p. 63, Will's Or. 

>^oodroffe »ad Amir AK’t Evideace, 9tk Ed. SW. 7th Ed. p. 291. 
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points discovered at the trial were: illustrations from the photographs showed 
that the features of the two differed in details, that Roger Tichborne could 
speak French which the claimant could not, nor could the latter remember 
the alleged mother’s name, that the former had tattoo-marks on the wrist which 
the latter had not, so on and so forth. The claim was rejected.(1) 

INSTANCES OF MISTAKEN IDENTITY OF PERSONS. 

1. Adolf Beckys case .—One John Smith was convicted of theft 
and sentenced to 5 years’ imprisonment. It was found that he was circumcised, 
hence a Jew, and had a scar on the jaw. About 19 years afterwards, a man 
who called himself Adolf Beck was charged with similar offences. He was 
identified as John Smith who had already been convicted and was sentenced to 
7 years’ imprisonment. After 2 years, it was discovered that he (Beck) could 
not be that Smith as he was not circumcised. After his release from the jail, 
he was re-arrested for similar fraudulent thefts. While this case was pending, a 
man was arrested who was identified to be the real John Smith. Beck was at 
once released and granted a free pardon for previous convictions of crimes of 
which he was quite innocent, and also awarded a substantial compensation.(2) 

2. Another case of mis-identification is Reg. v. Markham wherein a man 
was sentenced to four years penal servitude for uttering a forged cheque but 
was subsequently pardoned when the real offender was convicted.(3) 

3. In Rex. v. Clinch and Macklay, two men were convicted of robbery 
and murder and executed, but after some years two other men, who were tried 
for other crimes, confessed the commission of the above said robbery and 
murder.(4) 

4. Instance has also been given (though without citation of the case) 
of a Frenchman Lesurques who was positively identified to have robbed the 
Lyons Mail and suffered death, but later when too late, it was discovered that 
another man Duboseq was the real offender, the mistake having arisen from 
the striking resemblance in stature and features between the two.(5) 

MISTAKEN IDENTITY OF PROPERTY. 


As in respect of persons, so in respect of property, there may be cases of 
mistaken identity, arising from the seeming similarity of the article lost and 
the article found, for example :— 

1. In a case of house-breaking and theft of clotlies, a white gown was 
found in possession of the prisoner. This was claimed by the girl whose chest 
was broken open Ho be her propertj’’. She had previously given the colour, 
quality and fashion of the stolen gown and they ail seemed to be corresponding 
with the article produced. Towards the close of trial, 1 owever, it occurred to 
one of the Jury to cause the girl to put on tl.e gown ; wd.cn this was done, the 
gown did not fit her person. Then she admitted that it was not her gown. 
The prisoner was acquitted. It turned cut that the gown in Court belonged to 
another woman whose house was aho burgled by the same accused.(6) 

2. A woman went to market in a neighbouring town and at a shop 
discovered that her black pocket book which contained five one-pound notes, 
was missing. Her suspicion fell upon th.e prisoner who was arrested and on 
his person w'as found a black pocket book ti ough w'ithout money wliich she 
identified to be the one she had lost. While the trial was still going on, a 
black pocket book with five one-pound notes was fcur.d in a field of oats which 
lay on the way the complaii^ant had passed by while going to the market. This 
was the real one she had inadvertently dropped over there. The prisoner was 

acquitted.(7) 


(1) Modi’s Med. Juris. 1940 Ed. p. 63 ; 
Will’s Cir. Ev. 7th Ed. p. 20. 

(2) Modi’s Med. Juris. 1940 Ed. pp. 63-G4, 
Will's Cir. Ev. 7th Ed. p. 199. 

(3) Reg. V. Markham 44 C. C. C. Sess, 
p. 288 (1856). Will’s Cir. Ev. p. 193. 

(4) Paris Med. Juris. V^oh 3 p. 144, Wills. 


Cir. Ev. 7th Ed. p. 193. 

(5) Dhar’s Identification p. 4, 

(6) Vex v. Webster, 19 St. Trials 494, 
Will s Cir. Ev. 7th Ed. } age 238. 

(7) Rex. V. Could, Staff Sum. Ass. 1820, 
Will’s Cir. Ev. 7th Ed. p. 239. 



Part I. Identification of persons. 

[CHAPTER II. 

Identification by personal history. 

The first and a general aspect is identification of persons by personal 
history which may be taken to include : family resemblance, entries in registers 
and records, domestic history, names, opinions and beliefs, and other surround¬ 
ing circumstances. 

Family resemblancs. —Lord Mansfield attached a good deal of 
importance to famuy likeness foe* “in every thing,” he said, “there is a resem¬ 
blance as of features, size, attitude and action”. Wilis, J. was, however, of 
opinion that Lord Mansfield had put the case of family likeness “very high.” 
Experience shows that there may be persons who resemble each other without 
there being any connection by relationship between the two, while there may be 
actual relations who widely differ from each other. 

In Slingsby legitimacy suit where the question was whether a boy of four 
was or was not the son of Mrs. Slingsby, the learned Judge called a sculptor as 
a Court-witness to study the faces of the boy and his reputed parents, and when 
the sculptor gave numerous points of likeness between them, the Judge held the 
boy to be offspring of the said parents. But this decision was reversed in 
appeal and also rejected by the House of Lords with the remark that the 
evidence as to the likeness of the child to Mr. and Mrs. Slingsby was worth¬ 
less, (Will's Cir. Ev, 7th Ed., p. 203) 

There have then, as already noted, been cases of mistaken identity and cases 
in which false pretenders, taking advantage of certain points of resemblance, laid 
preposterous claims to estates of well-known persons, but failed. Facial 
resemblance is often made much of in cases of legitimacy or illegitimacy of a child, 
as also in cases of maintenance, may be for or against the person concerned, 
but each case has to be decided on its own merits. 

“Appearances”, they say, “are sometimes deceptive” and create wroin* 
impressions ending in serious consequences; they are neither conclusive nor 
safeguides in determining the points in issue; nevertheless, family likeness 
or likeness in this or that feature, manner or action, does afford one point, one 
basic point, that is, which you can, by other means and by all means, successfully, 
at least ostensibly, build upon. * 

A. ENTRIES IN RECORD AND REGISTERS. 


(1) SdOtion 9, Evi(ioil 06 Aot. —'*Facts necessary to explain or 
introduce relevant facts ,"—Facts necessary to explain or introduce a fact in issue 
or relevant fact, or which support or rebut an inference suggested by a fact in 
issue or relevant fact, or which establish the identity of anything or person whose 
identity is relevant, or fix the time and place at which any fact in issue or 
relevant fact happened, or which show the relation of parties by whom any 
such fact was transacted, are relevant in so far as they are necessary for that 
purpose.” 


(2) Section 35, Evidence Act. —A ny entry in any public or other 

olVicial book, register or record, stating a fact in issue or relevant fact and made 
by a iniblie servant, in the discharge of his ollicial duty, or bv anv other person 
in perforiuaucc of a duty especially enjoii»cd by the law of the country in which 
such book, register or record is kept, is itself a relevant fact. 

(3) S. 32. Jtlustrution (/a) 1. K. A. runs thus ;—'I'lie question is whether 
and when A and B were married. An entry in a meiuoraiuiuni book bv C, the 
deceased father of B, of his daughter's marriage with A on a g-ren da*^e is a 
relevant fact. 
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1. Description in a previous record admissible.—S. 9, 

Evidence Act. — In a suit as to the pedigree of a certain family, the point 
in issue was whetlier Gauri Shankar was son of Balwant Singh or of one Moajjam 
Singh belonging to a totally different family from) that of Balwant Singh. An 
attested copy of a I^ohkar in some proceedings, long anterior to the suit, was 
tendered in evidence in which Gauri Shankar was described as the son of 
Balwant Singh. Held, that the Bohkar was admissible in evidence under the 
provisions of Section 9 of the Evidence Act.(l) 

2. Parties named in public registers. S. 33, Evidence Act— 

The identity of the parties named in public registers or records must be proved 
independently. Thus in the case of a register of marriage, as the register affords 
no proof of the identity of the parties, some evidence of that fact must be given 
as by calling the minister, clerk or attesting witnesses or others present; the 
handwriting of the parties may be proved. To prove the handwriting of the 
parties in the register, it is not necsisary to produce the original register tor 
that purpose, but the witness may speak to the handwriting in it without 

producing. (English authoritie.s).(2) 

B. CIRCUJ^ISTAXCES AND IDENTITY. 


3. Circumstances identifying persons.—The circumstances , 
identifvinff persons arc : corporeal marks, voice, mental peculiarities, clothing, // 

’ * — ‘f personal history.(3) 


weapons, name, residence and other circumstances of personal history.(3) 

4. Presumptive proof of identity.— When a party’s identity with 
an ascertained person is in issue, it may be proved or disproved presumptively 
by similarity or dissimilarity of characteristics (c.g., age, height, etc,), as well as 
of residence, occupation, family relationship, education, knowledge of particular 
people, places or facts and other details of personal history.(4) 


6 Incidents of domestic history.—The birth, marriage and death 
of the members of the family with the respective dates and places of those events ; 
a<^c, celibacy, issue or failure of issue, as well, probably, as occupation, residence 
and similar incidents of family or domestic history, serve as aids to ideutihea- 
tion of individuals, and such evidence is admissible.(5) 

6 Resemblance or want of resemblance.— The question being 
whether * A is the child of B, evidence of the resemblance or want of resemblance 

of A to B is admissible.(6) 

C. OPINIONS AND BELIEFS. 


7 Opinion evidence of non-experts.—A common instance of 

opinion evidence of non-experts (when they speak from the impressions they 
rnade in their minds on observance of certain phenomena) is that which is 
ffiven respecting the identity of persons and things as also respecting the 
genuineness of handwriting. ‘‘In the identification of persons you com^re 
in your mind the man you have seen with the man you see at tne trial. Inc 
same rule of identification belongs to every species of identification as for in¬ 
stance, to the identification of handwriting.(7) 

8 Opinion or belief as to identification admissible.—The 

general rule S that a witness must only state facts, and his mere personal 


([) Radhan Singh t. Kaurji Dichhit, 18 
A Q8 15 A. W. N. 1895, 236—Civil. 

\2)* Woodroffc & Amir AU's Evidence 9tV 

Ed. 19-11. p. 391. . 

r-i'i Wi'^morc's Evidence, para. 413, Wooa- 

rofit and 'inir AH'. Evidence. 9th Ed. 1941, 

^ At Rex r. Ortan, Phipson s Evidence, 4th 
Ed P. [*• Row’s Evidence, Vol. I, 

P. 811 


(5) S. 32. Ulus, (m) Phipson's Ev, 5th Ed. 
291, Woodro.Te ani Amir Ali s Evidence, 9th 
Ed. 1941, p. 354. 

(6) Burnaby v. Baillic, 42 Ch. D, 282, 290. 
Woodrolfc's Evidence, 9th Ed. p. 167. Bagat 
I’. Bagot, I L. R. Ir. 308, Pliipson, -ith Ed. 
p. 101. [S. Row's Evidence, Vol. I, p. 81.] 

(7) Best on Evidence, p. 233 and S. 47, 
I. E. A., Woodroffeand Aznir AC’s Evidence. 
9tbEd. 1941, p.442. 
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opinion IS rot evidence. But this rule is subject to the following exceptions :— 

(ff) on c^iicst'ons of identification, a witness is allowed to speak as to his 
opinion or belief: (1) a witress’s opinion is receivable as to the apparent 

condition or state of a person or thirp, end (r) the opinions of skilled or scien¬ 
tific witnesses are likewise admissible.(l) 

9. Legal adviser’s evidence relevant as to identity of his 

client.—A legal adviser may be called to identify his client cs the person who 
has put in any pleadings, or sworn any affidavit, because the acts so far from 
being secrets, are in their very nature, matters of publicity.(2) 

D. IDENTITY OF NAMES. 

10. Names and circumstances sufficient to establish iden¬ 
tity.—In cases where it is proved, either directly or indirectly, tliut there are 
several persons in the same circle of society bearing the same name, mere u 
identity by name by itself is not sufficient to establish identity of ])ersoM. // 
The inference, however, rises in strength with eireumstaiiccs indicating the 
improbability of there being two persons of the same name at the same j)laee 
and at the same time. Names, therefore, with other eireiimstanees arc facts 
from which identity may be presumed.(3) 

But, ordinarily, similarity of names would sustain a verdict when no dis¬ 
pute of identity was raised on trial. Tlie proof of idcnliiy need only he in¬ 
ferential. And, unless there be evidence of a nf^mc being (ommon in a country, 
or unless there be some other circumstances calculated to throw confusion on 
identity, mere identity of name is sufficient for n jrrima facie case.{4) 

11. Inference favourable^and relevant.—in ordinary cases, 

where no particular circumstance tends to raise a question as to identity of 
a party, mere identity of name is something from which an inference of identity 
maybe drawn. In dealing with an objection that tlicrc had been no svjficicnt 
proof of identity^ Lord Denman observed : “ The transactions of the world 

could not go on if such an objection were to prevail. It is unfortunate that 
the doubt should have been raised, and it is best that we should sweep it 
away as soon ns we can.”(5) 

12. Same name without ‘Senior’ or ‘Junior,’— If a parent 

and child bear the same name and this name occurrs in an instrument witliont 
any addition of * Senior * or ‘ Junior *, it will be }>rc<umcd, in the absence of 
evidence to the contrary, that the parent was int(M:dc(l.((») 

13. False names. — Ccicndiy speaking, tic n;M)ns for assuming a 
false name are the following :—Either one man Inis cscajicd from conlineincnt, 
or he is obliged to fiy in consequence of some serious criiuc loiuinittcd, or he 
prefers to travel under a distingnish.od high-sounding name imposing upon and 
living at the expense of fools. (To this may be addctl “ or lie seeks to lay 

a false claim to a large estate”).It is still not uncoiuiuon for a crimiiuU to 

adopt the name of some body respectable whom he happens to meet in an 
inn or whose papers he has purloined.(7) 

14. Suggestions. —Among the suggestions made by Dr. llaus Cross 
nre :—(i) any papers of identification with the indivivUnd sl.ould be taken hold 
of and verified ; (u) linger prints should ho obtained ; and (in) a good pholograjih 
be secured at the alleged house of the suspect. “ If llie ])hotograph of Mr. 
Jones in no way resembles the man who h g ^ c i Mr. ,K>nc\ naiuc, one point 
has been dciinitcly cstal)lis!icd.(8) 


(1) NVootlrofic and Amir AH’s Evidence. 
9diEd 1941,p. 4s3. 

(2) Studdy e. Sanders, 2 Dowl and R. 347, 
Taylon' Evic’ence, 10th Ed. p. 604. [S, Row'^ 

1aW«cc. Vol. 1. p. 85.) 

(3) Jwu V. Jonu 9 M. and \V. 75, 

9»hViB?rp'V7.'’ 

14) stYMi) v.tvtM. »* 1.. J.4 e, oe-iS'. 


TanIi't's E\ itJence, lOih Kd. p. 1335. (S. 
Row's t.'iilfmcc, I, pp. 82 and 87.] 

(6l Slebllnp .. >piirr. 19 t-.J. C\ P. 24, 
'Inylor's KsidoiKe. lOih I d. p 190; Phipsoo's 
Ia ivh'nct#. 4ili r.vl. p. it.L 18. llow s Evidence. 
Vol. 1. p. 82.1 


(7) (Inss Cr- bve, . \\ .'.liim- 

(i‘ 





CHAPTER in. 

Identification by Photogkaphs- 

Introductory* — ^ photograph is a “ visible representation of the 

image or impression made on the minds of the witnesses by the sight of the 
person it represents^ and is, in reality, another species of the evidence which 
persons give of identity when they speak merely from memory.*’(l) 

A photographic likeness is used in Courts for purposes of identification 
in an action for divorce, in cases of disputed legitimacy of a child, in a trial 
to show the plan of spot or the locvs in quo, in a cfseof mistaken identity, or in 
support of impostures, or for knowing who is to be arrested, for purposes of 
comparison, so on and so forth. 

It is useful piece of evidence but by no means conclusive or certain. 

The photographic process, the New York Court observed, is ‘‘ ruled 
by general laws that arc uniform in their operation and almost without excep¬ 
tion a likeness is brought forth of the object set before the camera, still exact 
likeness will depend upon the adjustment of the machinery, upon the atmos¬ 
pheric conditions and the skill of the manipulator.”(2) 

Moreover, a skilful photographer can as well play tricks with the nega¬ 
tive, and in re-touching add something to, or omit something from, the original 
and then bring out a fresh print from a “faked** original or from a secondary 
negative. Then, again, it makes all the difference whether a photograph is 
taken in light or in shade, in focus or out of focus. Appearances also change 
by time and by masks, while the lenses of all cameras cannot be uniformly 
correct or invariably true. 

Further, there is the possibility of misidentification in the case of photo¬ 
graphs as in the case of persons in flesh and blood (as happened in RusselVs 
case and Hifginson informs case) and the value of such evidence cannot be 
placed at a higher level than any other testimohy which requires a prop to 
push it up. 

Therefore, the safe rule that can be laid down is : firstly^ that identi¬ 
fication by photographs is good evidence provided it is corroborated by other 
evidence, and secondly^ that the weight to be attached to it depends on the 
particular facts of each case. 

Notes and Comments. 

A. PHOTOGRAPHS AND IDENTITY. 

1. Camera is a recording agent. —Photography and photo¬ 
micrography play an important role in criminal investigation. Speaking of the 
value of photograph to the criminal investigator, Reiss says : (1) It coastitutei 
an indestriictibic document taken automatically which reproduces all the facts 
and acts as an artificial memory. (2) It is a help to all those called to discharge 
duties during the trial without knowing the place of the crime. (3) It is able to 
exercise a psychological effect, whether upon the Jury or upon the Judge. (4) 
The tillle details photograpliically rev'calcd upon the place of the crime, such as 
the foot-impressions, the digit marking or anything of the nature, aid in the 
conviction of a criminal or tiic finding of the one responsible for the crime”. 

Rrielly, camera is employed as a recording agent.(3) 

Deception test. Recently the psycho-physiological deception 
called “lie detector”, has been introduced. \Vith this tev'*hn:que it is posaihle 
to establish guilt or innoepnoo of persons under suspicion in a comparatively 
short i)criod.(4) 


1) R, V, ToUon, 4 F, Fv m (1864), 
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2. CoinparlEOn of photographs. In comparing photographs, the 

following fr-ffS mr.y, tcrordirg to Dr. Hans Gross, occur :—- 
(a) Comparison of one portrait with another; 

(fc) of a portrait with on accused ; 

(c) of a portrait with a person at liberty; 

(d) of a portrait with a person’s recollection on the subject.(l) 

3. Use of photographs for purposes of identification.— 

(1) The true use of photographs is to enable the police to “catch their man” by 
showing witnesses phoiogrrphs of likely people and seeing whether they can 
identify any of them as the persons who committed the crime. Lord liewart 
C. J. pointed out in Recev, Dioz(r{2) that a series of photographs should always 
be shown. 

(2) The witness who has already seen a photograph might not be a 
satisfactory person to identify the man at an identification parade, but in Rex v. 
Hin(Js(H) where S days after the crime, witnesses were shown a series of pheto- 
grhphs as a residt of which the prisoners were arrested, and 4 days later they 
were identified by the witnesses, and it was contended for the appellant that this 
evidence must be weakened by their having previously seen a photograph of the 
accused : the Comt ’ of Criminal Appeal refused to accept the contention and 
dismissed the appeal. 

(3) The exact weight to be attached to such identification must depend 
on the particular facts of each case. Lord Hewart observed : “it is the duty of the 
Police to behave with exemplary fairness, remembering always that the Crown 
has interest not in securing a conviction but the conviction of the right person.” 

(4) Photographs which by any means indicate that the accused is a 
previous convict or ore in prison slxuld be excluded from the consideration of 
the Jury.(4) 

4. For identity of persons and things. —Witnesses may not only 
state their belief regarding the identity of persons present in Court, but may also 
identify absent persons by photographs produced and proved to be theirs. The 
same rule applies to the identification of things, e. g., opinion may be given as to 
the resemblance of an engraving to a picture not produced, or the resemblance of 
a portrait that is produced to one of the parties in Court.(5) 

6. X-ray picture as evidence.— X-ray picture may be regarded as 
evidence likewise.(6) 

6. To fix the place.— It is well settled that, for certain purposes, 
photographs may be received in evidence. Thus, whenever it is important that 
the Jocus in quo should be described to the Jury, it is competent to introduce in 
evidence a photographic view of it. So also, in an action to recover damages for 
assault committed with a raw hide, a plaintiff was allowed to introduce a 
ferrotype of his back taken three days after the injury, tl.e person taking the 
same having testified that it was a correct representation.(7) 

7. In divorce C &S6S. — A photographic likeness may often be used for 

identificati( n ; this is constantly done in actions for divorce. In 
Fnm V. Friiht{S) it was held that except under very special circumstances, the 
C otux will not act upon identification by a photograph only. But in Martin 
V. the respondent was identified by licr photograph, 

8. In criminal cases* —identification by pliotogroph has been even 


(1) Grosser. Invest, by Adam, 3rd Ed. 
p« 183. 

(2) 2 K. B. 799—1925. 

(9) 2 K. B. 644—1932. 

(4) 34 Cr. L.J. 14 journal (1933)—Extract 
from the Law Journal. 

„('*0 l'r-‘k <•. Frith, 1. R. P. n. 74 1696). 
ySoodroHc and Amir Alps lividcucf, 9ih Fd. 


1941. p. 441n. 

(6) Bencli and Bar—7 Cr. L.J. 161 (Jour¬ 
nal 0908). 

(/) Woodroffc and Amir Ali‘s Evidence. 
9th Ed., 1941. p. 441n. 

(8) L. R. P. D. 74 (I89G). 

(a) 3 c. w* N, 77 , mt p. 324 . 
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allowed in a criminal trial. For example:— 

(а) Where a woinan was tried for bigamy, a photograph of her first 
husband was allowed to be shown to the witness present at the first marriage 
in order to prove his identity with the person mentioned in the certificate of 
that inarriage.(l) 

(б) Photography efFords an easy mode of establishing the identity of a 
person against whom a previous conviction is sought to be proved with the 
person appearing, in the record or extract of a conviction, to have been con- 

victed.(2) 

But in matrimonial cases, except under very exceptional circumstances, 
the Court will not act upon identification by a photograph only.(8) 

9, To determine the question as to who shall he 

arrested. —There can be no objection to showing the photograph of a suspected 
person to some one who is invited to identify him, not indeed for the purpose 
of identification itself, but rather for, the purpose of determining the question as 
to who shall be arrested. The I.ord Chief Justice observed : "One distinction is, 
however, quite clear. It is one thing for a Police-officer, who is in doubt upon 
the question who is Tto be arrested, to show a photograph to another person in 
order to obtain information or a clue upon that matter, and another thing to 
show before-hand to persons to he called as identifying witnessess, photographs of 
persons, ^ to be identified, so as to make the features of accused persons familiar 
to the witnesses.(4) 

Caution*—^In a case where photographs are to be shown for the purpose 
of deleimining who should he arrested, the proper course is to show a series 
of photographs to see whether the person who is expected to give information 
can pick out the appropriate person.(5) 

10. To identify a dead body. When a dead body found floating 

in a well was taken out and after being photographed sent for post mortem 
examination, and the mother and other witnesses identified the photograph 
to he that of the missing boy: that the identification of the body had been 

fully established.(6) 

B. ADVERSE VIEW. 


11- Identification from photograph not an exact science.— 

Identification from photograpli is far from being an exact science. Three pawn¬ 
brokers separately pointed out a man in a group picture as the person who sold 
them certain articles from Higginson’s house in New York. This man was a tutor 
in the family and he sailed suddenly for Europe with his mother and sister about 
the time tho theft was discovered. Tlie Police considered that they had sufficiently 
clear case against him and upon their instructions he was arrested immediately 
upon disembarking. 

The circumstantial evidence against him was : (i) his sudden trip abroad 
when he was not supposed to have the means to make it, and (it) the positive 
identification of his photograph hy three different persons. But the Police case 
failed for want of further proof of his guilt, also against that hypothesis was 
the good reputation of the man and the confidence heal ways enjoyed. He 
was accordingly released and it transpired that the burglary in question was 
committed by a young man, an inmate of the reformatory, who bore a striking 
resemblance to the Higginson tutor.(7) 


(1) R. i». Tolson, 4 F. and F. 103 (1864). 
Woodroffe and /Wir All’s Evidence, 9th Ed. 

1941. 

(2) Beamish 0 . Beamish, Ir. R. 10 Eg. 413, 
R. V. Tolson, 4 F. and F. 73, (cited in Taylor 
and Phipson’s works on Evidence)- [S. Row’s 
Evidence, Vol. I, p. 861. 

(3) Taylor and Phipaqa’a works on Evi¬ 
dence (cited io S. Row’s Evidence. Vol. I, 


p. 86.) 

(4) Rex V. Ferguson, 158 L. J. Jour. 453. 

(5) Rex V. Melaney, 157 T. Jour. 46, 18 

C. A. R. p. 3. [28 Cr. L. J. 54 (Journal)— 

1927.] 

(6) Kehar Singh i*. Emp. 11 P. W. R. 1921, 
59 I. C. 913, 22 Cr. L. J. 161. 

(7) L. H. 3.-3 Cr. E. J. 96 (Journal-- 
1906. 
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12. SUsldeiltifiCBtlon ' of pbotograpll. in FusseJVs rase -where 
it was sought to prove paternity of a baby hy a comparison with ihe photo¬ 
graphs of Mr. Bussell at about the same age, Mrs. Bussell was shown photo¬ 
graphs of three babies which she said bore likeness to her own baby, but actually 
they were photographs of some other children not connected with Bussell’s family. 
Hill, J., while speaking of this incident, addressed the Jury and said: “I 
cannot ^op your considering this question of likeness, but I myself regard it as 
a dangerous guide”.(l) 

C. GENERAL ASPECTS. 

13. Geometrical identificatiOD. —Doctor Hans Gross, in his learned 
work, has suggested a method of identification by photographs which he calls 
“Geometrical identification.” By this method, the photograph is enlarged, a 
line is drawn through the two pupils, the middle of the two pupils is divided 
into two parts, then lines are drawn parallel to the main line, so on and so 
forth.(2) 

14. Showing: photographs of prisoners beforehand, no 

good. —It is impossible to see what object is to be gained by showing photo¬ 
graphs of the prisoners beforehand to the witnesses whio are eventually going 
to identify them (in a parade), and such a course has only the effect of casting 
suspicion on, and rendering entirely nugatory, the process of identification. (8) 


CHAPTER IV. 

Identification by Chakacteristic Marks. 

Introductory. —There are various means of identifying living persons 
and the best manner of dealing with such means is to follow, firstly, from the 
technical point of view, the very lines of treatment accorded to them by learned 
writers on Medico-legal Jurisprudence and, secondly, to draw upon judicial deci¬ 
sions wherever found, for clarnification. 

Accordingly, to begin with medical authorities, the following points are to 
be noted for the purpose of identification :— 

(а) According to Modi : —Race, sex, age, complexion, and featur¬ 
es, hair, anthropometry, foot-prints, deformities, scars, tattoo-marks, occupa¬ 
tion marks, hand writing, gait, tricks of manner and habit, clothes ar.d orna¬ 
ments, speech and voice, mental power, memory and education, and amount 
of illumination required for identification.(4) 

(б) According to Lyon : Race, caste, sex, age, any characteristic marks or 
peculiarities which may be congenital as well as acquired : 

(1) Congenital: Features, colour of eyes, skin and hair; deformities 
such as moles, “ mother’s marks,” hare-lip, web fingers or toes or additional 
fingers ; thumb prints, etc. 

(2) Acquired j^cculiarities : General condition of the body, fat, muscular 
or the reverse, baldness ; scars and traces left by old injuries ; tattoo murks ; 
loss of teeth and artificial teeth ; occupation marks ; memory of past 
events ; handwriting, speech and voice, gait, tricks of inanmr ; clothes and 
jewellery.(5) 

In these elaborate lists, there arc some items which are matters of 
common sense only and require no comment ; thoi\‘ are others which pro- 


(1) Earl Huiiclh 77 l.. T. R. 249( 20 Cox 
C« C. 51), 

(U) Gih^s Cr, Invest, by Adam, 3rd Ed. 
p. 197. 

^3 Ths Uw Tiwm)— 28 Cr. L. J. 51 


(Journal)—1927. 

(4) Modi s M<xl. Juris. 8ih Ed. 1915, 
p. 19. 

(5) I.>’on’s Juris 3ni f/h p, 47-55, 9ih 
F.d p.92. 
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perly fall within the province of medical experts who would in any case, be 
called as witnesses in Court-cases to explain the technical points involved; 
while, as for the rest, there are learned judicial decisions to guide the way. 

Notes and Comments. 

PHYSICAL PECULIARITIES 


!• Race or Oommunity- 

(i) Hindus (Males) : Not circumcised, wear sacred thread, a tuft of 
hair on middle of the head etc. (Females): tattoo-marks, vermillion 
in hair parting and hindi on forehead. 

(n) Muslims (Males) : circumcised, no sacred thread, callositis on centre 
of forehead and on knees on account of prayers, etc. (Females) 
nothing special. 

{Hi) Parsecs ; Sacred thread {Kashti) round the waist, and a sadra 
(muslin kurta) on the body. Females : (in addition). 

{iv) Indian Christians : Usually wear pants and si ort coats : (Females) 
skirt and chadar. 

(u) Jews : (Males) Circumcised.(1) 

2. Determination of sex.— l. Possession of testicles and male 

organ—(male). 2. Possession of an ovary, uterus, vagina and breasts—(female). 
In dead bodies, I lie characteristics of a female are : 1. Bones smaller, thinner, 

lighter, muscular attachment less prominent, 2. Pelvis shallower, wider, sacruni 
more concave, pubic arch wider, outlets larger, and 3. Ribs with a greater 
curvature.(2) 

3* jSormSiphrodltGS. It is easy to determine the sex in normal cases 
from external inspection only, but it becomes difficult in malformed indivi¬ 
duals called hermaphrodites or concealed sex (e. g. eunuchs, dancers mas¬ 
querades). In false hermaphroditism, there is a malformation of the 
external genital organs only, while in true hernuaphroditism one or more 

portions of the generative apparatus of both sexes are represented in the same 
individual.(3) 


S@X lr3;llsfoFmEbtioil. DiHiculty of determining the sex may also 
arise in cases af sex transformation, when a girl shows signs of turning into 
a boy and a boy into a girl, as in a recent case at Calcutta.(4) 


4. Determination of age. —Age can be determined by the following 
marks: 1. Teeth (yield indieations of age up till the 13th or 14.th vear and 
with the wisdom teeth up to the 13th year, all appearing between 20 and 25.) 
2. Height and weight. 3. Hair on pubes and in armpits. 4. Breast development 
in girls. 5. Degenerative changes : wrinkles, grey hair. 6. Voice. 7. Ossification 
of bones and bony union of the body which skiagraphy has now made po.ss:bIe.(5) 


5. Identification by deformities.— (1) Deformities make identi- 

cation easy. They may be congenital or acquired. Congenital deformities, 
s\»ch as elcft-palate, liarc-Iip, supernumerary fingers or toes, supplementary 
mammae, web-fingers or toes, birth marks, and moles, are hereditary in many 
cases. Acquired deformities, such as malunited and united fractures, are tlie 


(1) Modi's Med. Juris. 3th Ed. 20 and 
Lyon’s Med. Juris. 3rd Ed. p. 42. 

(2) Lyon's Med. Juris. 9th Ed. pp. 78 & 79. 

(3) Modi's Med.' Juris. 8tli Ed. 1945, 
pp. 22—24. 

(4) C.ALCUTTA, Feb. 10.—A strange case 

of actual physical sex transformation has teen 
engaging the attention of the Calcutta Medi¬ 
cal College Hospital authorities for nearly two 
weeks now. J 

The patient concerned happens to be a 


toy aged 14 years hailing from the interior 
of Nadia district. His mammal glands have 
been fully developed like any other girl of 
his age. His genitals also are rapidly wither¬ 
ing and showing signs of contraction. Medi¬ 
cal experts have kept him under observation 
(5th case of its kind in Calcutta). The Tri¬ 
bune, dated llih February 1946. 

(5) Lyon's Med. Juris. 9th Ed. p. 88 and 
Modi’.s Med Juris, Bth Ed- p. 2^. 
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result of previous injuries.fl) 

(2) NslformationS-—Old and united fractures may be of assistance in 
the determination of identity.(2) 

(3) Six fingers- —Where an accused person to be identified at a 
parade had a deformed left ear and,another accused had six fingers in his left 
hand and his left eye was small, and it appeared likely that the witnesses had 

told beforehard all about these distinguishing marks : held that grave 
suspicion had thereby been thrown on the prosecution and the evidence of 
identification was not acceptable (8). 

6. Identification by hair (1) .—This forms one of the means in estab¬ 
lishing identity as it resists putrefaction. Modi gives an instance of a woman, 
named Sharifnn who disappeared suddenly from her house. After several 
weeks the dead body of a woman was discovered which was in an advanced state 
of decomposition but was identified as that of the missing woman from the 
dyed hair which was in tact.(4) 

(2) By beard- —Identification of a man, who is said to have been 
wearing a beard at the time of occurrence and whose beard is concealed or 
absent at the time of identification, is by no means convincing and, when it 
stands alone, must be regarded as an unstable piece of evidence.(5) 

7- Identification by scars- —Scars have frequently proved their 
value as means of identification, on account of their permanence and the 
improbability of any tw'o persons bearing scars exactly alike in character and 

situation. Cicatrix (mark or scar) results from the healing of burns and scalds 

w'hile the injuries caused by flame, if deeper tissues are effected, result in thick 
adherent scars.(G) 

CescS' (1) Where, at an identification parade, a witness first pushed up 
the turban of the accused to see if a scar-mark was on his forehead and, after 
seeing the scar mark, identified him : held that no weight could be attached to 
this evidence of identification.(7) 

(2) Where an accused person had a special mark, probably chicken pox, 
by which his identity could be described to a witness, who had not seen him * 
and who would not be able to identify him in good faith ; held that advantage 
might have been taken of such distinguishing mark in order to prepare the 
witness. So the witness’s evidence was discarded.(8) 

8- Identification by “birth marks”.— Some babies are bom 
with certain marks, on one or other part of the body, wdiich remain there life¬ 
long as permanent marks of identification. (9) 

9- Occupation marks. —These are helpful in identifying unknown 

dead bodies, as certain trades leave marks by which persons engaged in them 
may be identified, e. g., horny and rough hands among tliose enijiloycd in hard 
manual labour, horny and callous marks on the shoulders of or 

bearers, callosity on the right palm of a weighinan, needle punctures on the left 
index finger of a tailor, a depression in the lower part of the chest of a shoe¬ 
maker, stains of dyes and chemicals on the fingers of dyers, chemists and 
ph ot ogi*a p h ers. (10) 


(1) Modi’s Med. Juris. 8th Fd. 1945, p. 47. 

(2) Lyon's Med. Juris 9th F.d. p. 105. 

(3; Bhngvvat r. Hmp., A. I. R. 1935 All. 
592, 157 1. G. 515, 36 Cr. L. J. 1190- 
(4) Modls Mcdicpl Juris, 194.5, 

p. 40. 

(.'^) Baijan Singh r. Emn., A. I. R. 1925 

A. 405, 66 I. C. 817, 26 Cr. L J. 5fiil. 

(6) Lyon’s Mod. Juris. 9th EJ. pp. 101-102. 

(7) Lai Singh e. Emp.. 5 L, 396, A. I. R, 

la^iUh. 19,21 I, G, 954, 27 Cr. L.J. 170. ' 
. (Q) Bhag\sat v. Einp., a. l r, 1935 Alb 
m. mirC: b. J. U06. ' • ' 


(9) For example, there is a boy in the 
author's family >vho brought with him, when 
born, a blue black mole, round in ahape. 
on one side of his face below the temple, and 
it exists there as ever it did. The way it is 
explained by the pcoplo at home is that, at the 
time of the eclipse of iho moon, before the 
babys Urlh, his father was writing some¬ 
thing when his pen overilowcd and left a blot 
of ink of that much size on paper. (So 
reader's ! Beware of the eclipse of tho moon).' 

(lOi Modi'* MtKl. JurU, Bth Ed, 1945, p, 51 , 
Lvon’i Juris, 9iU F.d. p. 105. ' ' ^ 
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10- Identification by tattoo-marks-— This is a natter of 
cornnon sense only. Dr. Lyon is of opinion that ** tattoo-marks» as a means 
of establishing identity, are of a very limited utility in India.”(l) It may be so, 
but, as a matter of experience and observation, it is difficult to formulate any 
standard rule'whereby to generalise when such marks can be of greater or less 
utility. 

Of course, if every body fond of having tattco-marks, in any parti¬ 
cular country, were to have the same or similar design (for example, every body 
carrying on his arm the picture of Buddha), and in all cases the operator was 
the same, or a different one but with a similar and a stercotj^ped design to 
prick, it would be futile to call it a mark of identification when distinguishing 
one from the other. 

But if, on the other hand, every one having a liking to bear such marks, 
had a fancy of his own, or gave the initial of his name and the operator too was 
sufficiently skilled to make any sort of thing shown to him or outlined, then 
the existence of such marks would, in that particular case, be good mark of 
identification and of appreciable value. 


CHAPTER V.. 

Identification by Speech and Voice 

Introductory- —Some persons have got peculiarities of speech, such 
as stammering, stuttering, lisping, or speaking with a nasal tone, and such a 
voice can easily be detected. But there are others whose normal way of talking 
is either affected by some disease or is altered on account of the absence of 
teeth, or the use of false teeth and, in such a case, there is the likelihood of 
mistake. In the case of persons well known to us, identification by voice is 
an every day affair, but this much is also a matter of experience that people can 
speak in an affected tone and also change their accent to suit the occasion, and 
there is nothing to prevent a culprit from doing so when committing an offence 
at night in known quarters. 

It may be added that there are persons who can succes5^fully imitate 
another’s voice, even though the mimicry may be for the sake of amusement. 
But, amusement or no amusement, the point is whether he can, speaking 
behind the screen, lead the listners to mistake him for the real man ? If so, 
remove the screen, make it a dark night, and the result will be the same. 

Anyliow, identification by voice, has not by itself been held to be either 
safe or sufficient to establish identity as would appear from the following 
cases. 

A. UNSAFE FOR CONVICTION. 

1. Identification by voice in a pitch dark night—a very 

risky experiment- —Where a prosecution witness claimed to have recognised 
the culprits by their voices, but failed to name them to the persons whom he met 
immediately after the occurrence : held that to recognise person in a pitch dark 
night merely by the modulations of his voice is a very risky experiment; and 
furtliermore it is possible that the witness might have made an honest mistake 
when, terror stricken, he turned tail and fied to the nearest place (in this case a 
Railway Station) for protection. (This evidence was considered unreliable and 
insufficient for corroboration of approver’s testimonj" and the conviction was 
set asi<le).(2) 

(2) Bbagtu V Fnnp. A. I R. lS2g 

m no g, iMi u* J* "' 


(1) Lyon’s Med. Jurii, 9th P» 103, 
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2> Identifioatioii by voice unreiliable- —is never safe to rely 

on the idol tification of a person by his voice. One is always liable to make a 
mistake. (In this case it became more unreliable because the witness never 
said to the headman with whom he talked, about and after the occurrence, that 
he had recognised one of the culprits by voice).(l) 

3. Identification by voice-unsafe for conviction.— In a case 

of murder, the conviction was mainly based on the credibility of the 
evidence that the appellant was identified by his voice. The deceased’s wife 
heard one of the two culprits saying “Let us go,” and the other asked ; “Is the 
deed done ? ” The deceased made a dying statement in which he gave the 
names of both the culprits. Held that this evidence is suspicious because there 
is no mention of identification by voice either in the F. I. R. or in the state¬ 
ment of the dying person. (The truth of the story was also suspected on account 
of the delay in informing the authorities, while there were discrepancies 
and contradictions in the statements of witnesses—all considered, the conviction 
was set aside). Obiter. —Test identification of accused’s voice during the trial, 
even if held with the permission of the accused and his Pleader, is very 
embarrassing to the defence.(2) 

B. TELEPHONE CONVERSATION. 


4. Telephone conversation admissible- —^Thcre can be no objec¬ 
tion to the evidence of Telephone conversation provided the person with whom 
the conversation is held can be identified, and the question of identification 
presents, therefore, the only real problem involved. If the witness knows the 
speaker and recognizes his voice, all the cases agree that the evidence is admissible 
(Murphy v. Jack(Q) and other cases). Where, however, tlie witness does not re¬ 
cognise the voice, a different question is presented, viz. is evidence of that 
conversation admissible ? In Wolfe v. Missouri Pacific Hy. Co., (4) a witness for 
the defendant was allowed to testify to a telephone conversation with some 
person in the plaintiff’s private office although he could not state that such 
person was either one of the plaintiffs or their clerk. The Supreme Court 
said;—“ Conversations so held arc admissible as personal interviews by a 
customer with an unknown clerk in charge of an ordinary sliop would be in 
relation to the business there carried on. The fact that the voice at the tele¬ 
phone was not identified does not render the conversation inadmissible. 

This doctrine was affirmed in Godair v. National Unnk (5) with this 
addition that though the evidence of conversation was admissible, the xccight zvas 
for the Jury. 

Admlision against interest. The question of identity in this connection 
was discussed in Kentucky Court in Ilolzhauer v. Shec7iy. (G) It was observed :— 
“The speaker whose conversation is, introduced ns evidence of an admission 
against his interest must be identified in some proper manner by evidence as the 
parly to be charged in the suit, or else the conversation is not admissible against 
him. If the witness was acquainted with the defendant’s voice, his testimony is 
admissible and may be a proof of identity or the identity might be proved other- 
w.se. In average experience, the numbers, names and addresses given in the 
telephone directory are sufficiently accurate to justify its subitantiul trustworthi¬ 
ness. \\ here, therefore, the person living at the addresses given, and bearing the 
same name as the party charged, is called at the given number and answers to 
the name admitting the identity, it is to be ncce])ted, as the same evidence would 
be if the witness testifying had called in person and the o>lciislb!c owner had 
answered and admitted the identity.”( 7) 


T> Nsa Aung Khin v. Etnfi. A. I. R. 1937 

39 Cr. L. J. 34 . 

t 30 C. \V. N. 166 , 

i, 37a C. 090^ ^7 Of. L. 

i4^N. Y. 2U 


( 4 ) 97 Mo. 473 , ^81 

( 5 ) 225 . III. 572 . 

{ 6 \ 104 S. \V. Rep. 1030. 


( 7 ) Dench an t tier —7 Cr, 1 .. J. 159—161 
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5. But it is evidence of an uncertain nature.^** On the other 

hand, it may be said with much force, that unless the speaker’s voice is 
recognised the identification by telephone conversation is far from satisfactory, 
for it is easily possible that the speaker might be some one else and the witness 
be none the wiser ; in easy case the evidence is of an uncertain nature. 

Therefore, although such evidence will be admitted, it weight will be left 
to be determined by the Jury even proper instructions.(l) 

6- Phonograph, as evidence. —An instance of the use of a phono¬ 
graph in Court as evidence occurred in a trial in the United States Court at 
Bostan, where the phonograph was put in to show the noise of the elevated cars 
for which the plaintiff claimed damage to his business block. The plaintiff’s 
Counsel contended that a phonograph is one of the most accurate scientific 
recorders and that it is admissible on the sanae ground that photographs are 
admissible. (Admitted). (2) 


CHAPTER VI 

IDENTIFICATION BY THE AMOUNT OF ILLUMINATION. 

Introductory. —What is the “amount of illumination” required for re¬ 
cognition is not an easy question to answer. It is not a thing which can be defined 
or in so many words described. All depends upon one’s own power of perception, 
the angle of vision from which, and the circumstances under which, the 
object was perceived. In normal cases, even an optician can tell us from what 
distance his chart of A.B.C. can be read, distinctly or indistinctly, by X.Y.Z. 
But circumstances under which offences, and particularly heinous offences, like 
murder by concerted attack and armed dacoity, are committed, do not make 
normal cases. And while each case will speak for itself, one thing which the 
late Mr. Gordon Walker (sometime a Judge of the Lahore High Court) often 
It told the assessors and jury-men during the trial of Sessions cases was : “Gentle- 
[J men, visualise the situation and j’ou will get the answer”. 

“The power to identify,” said Raza, J. in Bachchu v. Emperor (3) varies 
according to the power of observation and observation may be based upon 
small minutiae which a witness cannot describe himself or explain. It is im¬ 
possible to lay done any useful principles as to the exact amount of identifi¬ 
cation which is required in any particular case.” 

Similarly, it is difficult to generalise the standard by which to measure 
the amount of illumination necessary for identification. Each case is to be 
judged on its own merits. However, the following are some of the points or 
hints which can well be kept in view, before the witnesses as to identification 
of culprits arc believed, or a finding in that respect is arrived at. 

For example : —(i) Did the occurrence take place in broad day light or at 
night and, if the latter, was the night dark or partially dark, or bright by 
moonlight or lit by artificial lights ? ^ 

(ii) The amount of confusion and consternation that prevailed ? \/^ 

(Hi) The time taken up by the offenders in commiting the crime ? 

(iTj) Could the victims or witnesses observe the offenders from close 

^ (J) In the case of known offenders, whether the names were given out 

at once or so soon after the occurrence as to make collaboration improbable ? 

(vi) In the case of unknown offenders, whether any description of Ihe.r 
features was given at an early stage, say, in the First Informa tion Report ? _ 

(3) A. I. R. 1930 Ouh. 435, 12B I. 9, 7^9, 
3?Cr. L.J. 16? at 166,. * 


l) 7 Cr. L.J. (Jour)_lC2, 169. 
-3 Cr» 
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(m) Was there any peculiarity about the features or apparel of the cul« 
prits so as conspicuously to fix the impressions in the minds of the lookers- on ? 

{tin) When was it that the identification parade was held, and whether 
all precautions had been taken to keep the accused away from the observation 
of the witnesses ? 

(*x) Who are the witnesses testifying to the satisfactory character of the 
said identification T 

(x) How did the identifying witnesses fare in Court ? Lastly, what is the 
standa^ by which the Court is to determine the evidence as sufficient for 
conviction or otherwise ? 

Considerations, such as these, serve as an aid to adjudication but no hard 
and fast rule can be laid down, as it is always a question of fact whether in any 
^particular case the evidence produced is satisfactory and convincing or other¬ 
wise. 

However, there arc two sources from which valuable help can be derived, 
ard 1} f y are :—first, theories of medical jurists about the amount of light required 
for identification, and next judicial decisions in cases of all sorts—with light, 
dim light or no light. 

A THEORIES OF MEDICAL JURISTS. 


1. Light sufficient for identification —Lyon in his learned 
work gives the following points:—(1) Flask of lighining sufficient .—A flash of 
lightning undoubtedly affords sufficient light to enable an individual to so 
distinctly discern the features of another as to be able to subsequently recognise 
him. 


(2) Flash caused by the discharge of a gun or pistol — sufficient .—^The 
flash caused by the discharge of a pistol or gun, provided the circumstaaees 
are favourable, also similarly affords sufficient light for recognition and identi¬ 
fication. Favourable circumstances are: close proximity to the discharge on 
one side of the line of Are, absence of other light, and not much smoke from 
the powder. 

(8) Flashes of light from blows insufficient .—Flashes of light from blows 
on the head being merely subjective sensations cause no illumination of 
external objects, hence recognition or identification thereby is not possib]e.(l) 

2* Specific bin tfi.—Dr. Modi in his learned w*ork throws further light 
on the subject like this :—(1) According to Tidy the best known person cannot 
be recognised in the clearest moonlight beyond a distance of seventeen yards. 
Col.^ Barry is of opinion that at distances greater than 12 yards the stature or 
outline of the figure alone is available as a means of identification. To define 
the features even at a shorter distance is practically impossible by mooiir^ 
light. 


The identification of a person is possible with the flash of light produced 
by a Are arm, if the person is standing in close proximity of five to twenty 
paces on one side of the line of the fire and if the powder is smokeless, though it is 
not possible to mark the d.fferent characters of the features beyond 3 paces. In 
such cases an experiment should be tried with tlie weapon and jjowder used.(2) 

3. Distances for recognition- —Dr. Vincent in Legraud and SauU'^s 

‘‘Legal Medicine’* lays down that presuming the eyesight to be normal and the 
light good, one is able in broad day-light to recognise :— 


{a) Persons whom one knows very w'ell, at a distance of from 50 to 90 
yards, when there are particular and very characteristic signs, 
110 yards, in exceptional cases np to IG.*; yards. 

(5) Persons one does not know very well and has not often seen, from 
28 to 38 yards. 

(c) People one has only seen once—10 yards. By moonlight one 
can recognise, when the moon is at the quarter, persons at a 
distance, of 21 ft., in bright moonlight at from 23 to 33 ft; and 

(1) Z.VM’ 


r AUd Jurii 3rd Td. p. 55., and 90l 


(2) MoJVs Mtd. Jwiw. 8th Ed, 1945. p. W, 
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atHlfc very brightest period of the full moon^ at a distance of 
_ -frem to 26 ft. Tn tropical ccunti^es the 'distances for ,moon¬ 
light mny be increased.(1) 

It .s l.cwcvfr. fvl mitfed that these are only approximate calculations 
though very helpful; actually much depends in each case upon the individual 
pov’cr of pfTCfpi'Vn. tlie angle cf vis’en at the time in question, the surrounding 
atmosphere and the vholc situation -which made the perception possible and if so 
to what extent. 


B. JUDICIAL WARNINGS. 

4. No general principle can "be laid down.— M'here it was 

argued that, as the witnesses had come forward to identify a man w'hom 
they could not possibly have seen for many years, their identification could 
not be accepted and in support of this argument the case of Public Prosecutor 
V. Bongiri Patiigadu,(2) -w^as cited :— 

Their lordships observed “It appears to us not to be a sound principle 
to rely upon findings of fact in an individual cases as a foundation for general 
principles. We do not know the method of testing the evidence of witnesses 
who gave evidence of identification in that particular case. Every case has to 
be decided on its own merits.’*(3) 

5. Identification is testimony of senses and even an lionest 
witness may err—(nigllt moonlit). —Evidence of identification based on 
personal impression should be approached with considerable caution, specially 
where much depends upon such evidence. A witness may be an honest witness, 
but the testimony of senses cannot be implicitly relied upon even when the 
veracity of the witness is above all suspicion. Chances of error in identification 
are based upon a momentary glimpse in the confusion and excitement of the 
moment at night even tho’ it is a moonlit. light.(4) 

6. Identification evidence in dacoity cases not to be ac¬ 
cepted too readily. —Admittedly there 'was no moon at the time when the 
dacoity was committed. It is also admittted that one of the accused had pro¬ 
minent marks of leucoderma on his hands and legs. No doubt when the iden¬ 
tification was carried on in Jail the Magistrate who conducted the proceedings 
took the precaution of getting the accused and the other persons to cover up 
their legs, but it is not suggested that the hands were also covered up. It may 
be noted that the man who made the report did not mention that he had 
recognised any of the dacoits. In dacoity cases the evidence adduced as to 
identification of dacoits ought not be accepted too readily, but should be looked 
at with great caution.(5) 


C. AMOUNT OF ILLUMINATION IN PARTICULAR CASES. 


7. Experiment.—Identification in diffused electric torch 

light. —Where, in case of dacoity, tlse witnesses alleged to have known the accused 
and to have recognisod them in the diffused electric torch light and not xcilh 
focussed beams of lights and the Sessions Judge allowed the jury to make an 
experiment before they gave tl'.eir verdict : Ilcld that it was a great irreguhirity 
in allowing the jury to make an experiment in the absence of the accused by 
reason of which the jury brought in their verdict. (Retrial ordered). (6) 

8. Identification in the light of fire and lanterns—good 

enough —When dacoits entered the precincts of the house at the hour of the ingid , 
lip. M., they lighted candles, lanterns and which they had amply pro- 


(1) Cross Cr. Invest by Adam 3rd Ed. p. 185 

(2) 32 M. 17y, 2. I C, 307, 9 Cr. L. J. 567 
(1909) 

(3) Khilawan r*. Emp. A. I. R. 192C Oud. 
43'-*, 112 1. G. 337, 29 Cr. L. J. 10)9. 

(4) Gajadhar i'. Emp. 7. Luck. 552, A. I.R. 

. 1932 Oudh 99, 137 I. C. 79, 33 L. J. 3?^ 


(5) Kallu V. Emperor (cited)—18 Cr. L. 
J. 456, Emperor v. Maqbul Ahmad 7. J.i:ck. 
92, 511, A. I. R. 1932 Oudh 317. 139 1. G., 
7513, 30 Cr. L. J. 920. 

(6j Sarup .Ali v. Emp. A.I.R 1934 Cab 

714» 152 1. G. 66b tlr- L- J- 2 12?^ ‘ 
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yided themselves as an item of the projjramme to be carried out. There was 
a huge fire burning outside the house and round this fire on a cold night were 
gathered the adult male residents of the house : TfeW, that there was. light 
enough to hove enabled the witnesses to identify the faces of one or the- other of 
the appellants and that the same was abundantly proved. (Conviction—based on 
identification and recovery of stolen property—upheld).(1) 

9. Identification in the light of lanterns.—(1) Sufficient.— 

In this case the dacoits lit a diwa and a lantern, they spent 2 or 3 hours 
in plundering the house, and the woman inmate had ample opportunity of 
observing their featuirs. In the F. I. R. it was stated that some of the dacoits 
had (haihaSy and the others were without and that the woman had said that she 
would be able to identify the dacoits. Observed: that the mere fact that she was 
terrified would not prevent her being able to recognise the dacoits later if 
confronted with them tho* she might have been too upset to give a coherent 
report directly after the occurrence and preferred that the Lambardar should 
make the report.(2) 

(2) Lamp light not sufficient"—^mistaken identity. —A murder¬ 
ous assault on Mr. Slorrs took place at night, but near a lamp and was witnessed 
by four persons who all swore with more or less confidence to the identity of the 
murderer with the prisoner on trial The latter, however, successfully established an 
alibi and was acquitted. Then another man who resembled the acquitted accused 
was put on his trial, but an alibi was set up on this occasion also and he too was 
acquitted. that both were instances of mistaken identity.(8) 

10. Identification by the flash of fire-arm—highly doubt¬ 
ful— ^night star-lit. —Where the murder was committed at night which was 
slar-lit, but there was no moon and the principal eye witness, tlie wife of the 
deceased, stated that when the shot was fired she awoke, opened her eyes and by 
the flash of the fire-arm (a gun or a pistol) recognised the appellant who then 
ran away: then* Lordsliips observed :—“ Considering the short time that a flash of 
a fire arm gives any light there was grave doubt whether the said woman could 
have recognised the offender in the manner alleged; tlie shot was fired at close 
quarters and whoever fired the shot must have rim away immediately; it also 
seemed that the deceased and the appellant were or» bad terms and the wife of 
deceased, finding ttat 1 er husband had been murdered, at once jumped to the 
conclusion that it was the work of the appellant ; that shows how she shouted 
out his name.” 

Another witness wlio professed to h.ave identified the appellant, but did 
not make a statement till the 3rd day of the investigation, was also disbjicved. 
(Appeal accepted,) (4) 

y.' y^fitification by star-light uncertain. —^In this case. Sir 

Walter Schw’abe, C. J. was pleased to observe :— 

“ I should be prepared to say that there w'as nothing very astonishing in 
the witnesses being able to identify by star-light the assailants in these circum¬ 
stances, especially when the witnesses arrt men w’hosc duty it is to gu^ird cattle or 
sheep by night. But I do not think it is human nature on smh a night to get 
a "^cry clear impression of the fcati^res of persons seen at a short distanc', wdiich 
would be so ia'.pressed upon the mind that, on seeing tho-?e persons again manu 
months aftciwnrd**, llure would I e any certainty at recognition.’* (5) 

12. Identification, in moon light-doubtful, —Where tlie robherv 

fcok place at 10-80 p. m. on a moonlit night, Uing the 7th or 8th of tlie lunar 

month, lyld tliat it sterns more th.an d<uhtful that the thieves could have b‘cn 

Identified in the light of tlie moon which had not yet reached the fii'st 
querter.(O) 


A. I. R. 1923 Oucih 

39 9 0.L.J. 500. 

A.I.R, I9S2 Inh, 

142 b g. (2). 34 Cr- L. }. S?a 
(PlG9«c'BarUiuulcr. case. C'\€^ 


(4) AhmcdtsF.mp. 4 P. L R. 1915, 27 I. C. 
219. IG Cr. L. j: 155 

(51 In rffNauni Kud.amban, A. I. R. 1924 
Mad. 232. 7G i. G. 289, 25 Cr. L. f 145. 

(6) l.M.a V. Kinp. 2G P. \V. 1915. Cr, 30 

bC. 438* IGCc. L.J.63h 
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-!?• train wliere robbery committed— 

pOSS]Dle«—Where in the case rf a runniDg train robbery it was argupd that 

A ^ i_ ^ j ^ m women robbed might be due to the fact 

that ihcy learnt fhat one rf the ci Irrits had been arreslrd and. therefore, at 

once said that he was the man when he was shown to 1 hem : that there 

was no force in the contention; the offence was committed in-the morning and the 
fffenders were in the compartment for some time taking off ornaments from the 
persons of the victims and causing them injuries and there is nothing unlikely in 
the women being able to identify them. Moreover, one of the robbers while 
jumping out of the train received injuries which were not satisfactorily 
explained. (Conviction based on identification and the existence of injury on 
person of the appellant—upheld). (1) 

14. Train dacoity—some witnesses failing to identify the 

&CCUS©Q^“Ci©I6CtS IsnoiTGd*—Where in & case of train dacoity, it was urged 
by the defence that some of the witnesses including the Guard of the train failed 
to identify the appellant at the identification parade: ksld that it must be 
remembered that the power of observation and memory of different pf-rsons vary 
and the mere fact that some witnesses have failed to identify a culprit does not 
necessarily render the identification by other witnesses valueless. The Guard had 
good oppoitunity of seeing the appellant and his failure to identify is a point in 
the latter*s favour, but he (the Guard) was fired at and threatened and must have 
been in a confused state of mind. 

The second point urged was that there was a large number of passengers in 
the train, yet only a few of them had been produced : held that the probability is 
that most of the passengers were frightened and were anxious to keep themselvei 
at a safe distance, many of them might not have even trf.uMcd to peep out. 
Then the accused were absconding ai d the identification parade was held about 
5 months after the dacoity, and it is not surprising that the \ rosecutioa was not 
able to produce a large number of witnesses able to identify the appellant. Con 
viction upheld.(2) 

D. SITUATION DIFFICULT—IDENTIFICATION DIFFICULT. 

15. Dark night—tumult and confusion—Identification re¬ 

mote. —Where the night was a very dark one and there was a great deal of 
confusion as there were lo less than 25 or 80 ducoils around the house in which 
daf oity was committed and a number of village pcoj le, about 15 to 20, came up 
to he scene when the alarm was raised : held that under th-^ circunfisUnces, it U 
can t e imagined that there was a considerable tumult and that the chancei of 7 
any Vody being identified by any body were somawhat remote. ( 

An injured witrevs B, ftated that he had recopi iscd the accused persons in 
the light ofalnnlern brought by another witness S, but the latter said that 
when he got up to the spot with a lantern the former had already been knocked 
dewn ar d was ^it1i^ g on the ground holdirg his bead, while he S was binself 
smitten on the head wiili a brickbat : Ac/d that it W( u!d seem that when the 
witi.ess B was first altackt d the light of Jai.tern ves not available to him ft r the ')] 
purpose cf identifvirg his i ssailants, fl at it is d< uhlful wlielher the lantern // 
would have survived the shock above-mentioned, while lastly that it would not be y 
safe to rely implicitly on such evidence of identification. (Appeals allowed). 


[Remarked: Such case< are' always difficult to handle and the Courts 

must be careful not to accept the evidence of identification too readily ”rA(3) 


16. Dark night, sudden attack, short time, victims con¬ 
fused—identification doubtful- —Where admittedly the niglit was dark 
when the dacoits made a sudden attack on the complainants and put dust inbi 
their moulhs, the assailants had only langoias on, and the complainants wereover- 
pwered so that one could not see what the dacoits did with the other, the assault 


(1) Saudagar v. 
169 

(2) Sher Jar^ i. 


Crown A. I. R 1923 
lap. A. I. R. 1931 hah. 


178, 131 I. C. 276, 32 Cr. L. J. 684. 

(3) Kallu V. Emp. 4 O. L. J. 03, 39 I, O 
296, 18 Cr. L. J. 456. ‘ • - 
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lasting fcr a short time, and it ^ras stated that the victims were confused and had 
no hosh; moreover, while one of the two complainants identified the assailants the 
other could rot thoush both had equal opportunities of close and accurate 
observation : held^ tnkirff all these circumstances into consideration, that there 

were very oonsideiable doubts as to the truth of the evidecce of the identification 
of the accused. 

(Track evidence also discredited—Appeal accepted.) (1) 

17. Witnesses nervously upset—identification doubt- 

ftil.—The circumstances attending the identification were as under;—(?) The 
witnesses were so throughly scared by the occurrence (the accused cutting a 
woman with a da) that it took them four days to recover sufficiently to be able to 
say that they could recognise the offenders, and even then they only said that one 
was fall and dark without a moustache and the other short, (n) they did not 
mention the striking personality of either accused, though the Sessions Judge 
noted that each accused bad a peculiar cast of visage which no one could help 
remembering (the eyes of one protruded and had curiously emphasized features 
while the other had a noticeable appearance and shape of head and face), {Hi) at 
the identification parade, while one of the witness walked up and down 5 or 6 
times before picking out the accused and when she picked out said: “ these are 
the like men, ” the other one picked them out at once but that was a whole 
month later, and (in) the convictions were based on such evidence of identification 
afforded by these two witnesses only : 

Held that, though there may be the gravest doubt against the two accused / 
of having committed this crime, the evidence adduced did not establish their / 
guilt beyond reasonable doubt. (Conviction reversed.) (2) 

18. Dark night, only one blow struck—identification un¬ 
likely. —Admittedly the attack on Alain Khan deceased was made on the niglit 
of Amazeas i e., to say, the night of occurrence was about the darkest in the 
month. It is extremely unlikely that Alam Khan could have identified his 
assailants. It has to be borne in mind that only one blow was struck and it was 
that blow that probably awoke Alam Khan. The possibility of his identifying 
his assailant is thus a remote one. The dying declarat on too made bv 
Alam Khan was made at a time when he must have been well aware of the fact 
that the appellant had been named as the actual assailant. 

Mst, Alo, the alleged eye-witness must have been aroused by the hearing 
of the sound of the blow given to her husband, and there is some force in the 
contention that, on account of the previous ill-feeling between the deceased and 
the accused, she must have jumped to the conclusion tliat her husband's 
assailant must be the accused. 

(Moreover, the story told at the trial by a witness not being the one first 
given to the Police, the motive for murder being also very weak, benefit of 
doubt was given to the appellant and the appeal was accepted). (3) 

19. Night dacoity—people terrorised—identification of 

little value. —Identification made at night during an occurrence, such as 
dacoity, when blows were struck and the people terrorised, is generally of very 
little value. ^ 


People of neighbourhood easily identifiable.— The accused 

were lined up with strongers and the complainant (a woman) identifieil the 

accused : Obsmed that the witness could have no difliculty in pointing out those 

men who belonged to her own neighbourhood os she must have known them at 
least by sight, ( t) 

20. Night dacoity—state of confusion identification of 

I • » likely that two women, wlio were alone in the house in 

which suddenly some seven dacoits appeared at night, would be able in the oou- 


71 P. L. R. 1910. 8 I. 
C. 239, UC.L.j:598. 

** C. 9??, Ij,. j. 25 (1915) ■ 


(3) Muzaficr u. Crown 27 P. L. R. 632 
A. 1. R. 1926 Jour. Ul, 28 Cr. L.J. 114. * 

(4) Empenw v. Irjaa A.l.R. 1927 CaI. 820. 

104 I, g. 7 u. 28 Cr. L.J. 87 b ^ 
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fusion of the moment to remember distinctly a face that they saw under these 
circumstances. Emperor v. Arjon (Cal.) 28 Cr. L. J. 874 cited—^there it was held 
that identifications made at night, during a dacoity or when the people are ter¬ 
rorised, are generally of very little value. In the first infornration report in this 
case it was stated that some eight men with muffled faces were seen in front of 
the house. It is possible that when they were collecting the property, the faces 
of some of them may not have remained muffled, but there is no clear evidence on * 
the point. (Evidence as tc identification eliminated)(l). 

21. Dark night—state of excitement—identification diffi¬ 
cult. —Where the night was dark, people were scattering here and there, there 
was a very large number of Police Constables and of dacoits and the Constables 
must have been in a state of excitement, the man identified was wearing pagri 
and galmocha; moreover the test identification was held more than .three months 
after the occurrence:— Held, that it would be difficult, after so long a period, to 
remember with certainty the face of a stranger only seen for a brief interval 
under such conditions. (Appeal accepted).(2) 

22- Dark night—danger of mistaken identity. —Where it was 

stated in the first information report that “ the night was dark and, therefore, the 
dacoits could not be recognised, ** but it was in evidence that a lamp was burning, 
and then the witnesses recognised the appellants out of a number of persons at 
identification parades, tho’ without any special reason for recognition: held that it 
is pereferable to base one’s arguments rather on the general weakness of Ihe identi¬ 
fication evidence and the danger of mistaken identity than any deliberate fraud on 
the part of prosecution witnesses, and that the identification evidence alone is not 
quite sufficient to bring home the ofTcnce to the appellants. (3) 

23. Electric light but sudden assault—a fleeting glimpse 

only — insufficient. —Where, therefore, Iho’ the office of the complainant was 
lit by the electric light, but ether cironnistonces, e.g.y the suddenness ofthe 
assault and the fact that the entire transaction lasted for a minu?c or so, f nd that 
Ijullets were fired at both tiie complair.nnis at point blank range, made it clear 
that the victims had only a fieeiing glimpse of their assailants: held that it was 
unsafe to convict on identification evidence alone, unless such evidence was cor¬ 
roborated by some eiicumsloiires which might indicate that the individual con¬ 
cerned took part in the raid.(Conviction of some upheld, of others set aside). (4) 

24. Fleeting glimpse in a moment of confusion—insuffi¬ 
cient. —Held that a mere fleeting glimpse that the witnesses could take, in such 
a moment of confusion and consternation, could not be so indelibly impressed on 
tlieir minds, or so pertinaciously retained in their memories, as to enable them to 
t orrectly identify a stranger after the lapse of eight months.(5) 


(1) Chanan Singh t’. Emp. A.I.R. 1933 Lah. 
299, 148 I. C. 72, 35 Cr. L. J. 610. 

(2) Cirjaraiic'an v. Tn p. 23 P. 278, A. I. R. 
1944 373 Pab. i l9 I. C. 255, 46 Cr. L. J. 
546. 

(3) v. Rnip. A. b R. 1929 Sia, 


149, 115, I. C, 328, 30 Cr. L. J.658. 

(4) Bhagat Ramt/.Ezxip. A.I.R. 1934 I.ah. 
641, 152 I. C. 531, 36 Cr. L. J. 121 at 127. 

(5) Kartar Singh A. Iiiiip. A. 7. R. 1934 
Rah. 692, 155 I, C. 263, 30 Cr. L. J. 679, 


CHAPTER VII. 

Identity by Presumptive Evidence. 

Introductory —^There is yet another way of establishing the identity of 
a person, and that is by the force of presumption which, in certain cases, arises 
from circumstances so connecting him with a crime as to lead to the inference that 
he IS the man wanted. This may, if legal language allows, be called ** inferential 
identity'*. For example : 

1. The Court may presume that a man who is in possession of stolen 
goods soon after the theft is either the thief or has received the 
goods knowing them to be stolen unless he can account for his 
possession (Sec, 114, l.E.A. Ulus (a)), 
tl. Similarly, if a man is found shortly after a murder in possession 
of article belonging to the murdered person, the Court may presume 
that he is the murderer unless he can account for that possession, 
in. The same will be the case when one is found wearing clothes 
or has a weapon with blood stains on. 

These aspects may with advantage be briefly touched hereunder. It may 

be noted while passing that these aspects of the question belong properly to 
the province of law of the Evidence ; for the purposes of the law of Identification 
they are mere site-shows, and, therefore, the commentary hereunder is compara- 
lively short, just to illustrate, by way of samples, the principles involved :— 


I. STOLEN GOODS FOUND WITH ACCUSED. 

In ord^ that the presumption mentioned in section 114, lUus. (a): of the 
Evidence Act may be raised against an accused person, it should be definitely' 
shown :— 

(а) that the property is stolen property ; 

(б) that it has been found in his possession*', as distinguished from 
“ control”; 

(c) that the possession is a recent one j and 

(d) that he has not been able to account for that possession. i 

A. GENERAL PRINCIPLES. 

1* Court “may presumo*’* The words** may presume” in Sec- 
114, of the Evidence Act leave it to the Court to m^ke or not to make the pre¬ 
sumption, according to the circumstances of the case ; and the presumption 
when made is rebuttable.(l) 

91 Presumption optional. The presumption under Sec. 114, I.E.A.* 
IS only an optional presumption. The Court is not bound to make it and the 

counter-illustrations themselves indicate cases in which thj Court would not' 
draw it.(2) 

3. Principle> The leading C isc on the subject is Reg. v./^aaciScAamufS) 

Where Lord Reading, C, J. laid down the principle as follows :— 

(i) When the prosecution have proved that the person chirgeJ was in 
possession or goods and that they had been recently stolen, the jury 
should then be told thxt they may, not that they must, in the 
absence of any explanation which miy reasonably be true, convict 

the prisoner. 

__ II the jury think that the explanation given by the accuiei may 


U} Md, Jawat v. Enip. A. I. R. 134^ Lah. 


214, 2021. C. 15. 43 Cr. L.J. 701. 

(3) (UU) 81 L.J. 39 i. 11 Cr. App. R. 45 
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rcasoua\>ly be true, although th« y are uot convinced tliab it is true, 
the prisoner is entitled to be acquitted. 

{/-//) The onus of proof is never changed in these cases. It always 
remains on the prosection. 

4- Propositions bearing upon presumption under Seo. 114, 

1*E-A. and onus of proof. Pas, J, in his learnt and elaborate judgment 
reviewed a number of rulings of the Calcutta High Court and summarised them 
as Under;— 

(1) In criminal cases, the onus of proving the main issue is always on the 
prosecution and it never shifts on to the accused. 

(2) Under Seo. 114, Indian Evidence Act> illus. (a), the Court may, but is 
wot obliged to> make the presumption therein mentioned. 

(3) Even if the Court makes the said presumption, the onus on the 
^neTal issue is on the prosecution. 

(4) It is not the law that if the accused fails to account for his possession 
the goods said to be stolen he must be convicted if the other proved facts of 

the ease do not predicate his guilt. 

(5) The accused is entitled to acquittal if he can give an explanation 
which may reasonably be true although the jury may not be convinced that it 
is true. 

(6) The accused is not required to prove his explanation by adducing 
substantive evidence—in many cases it may be impossible for him to do, if he 
alone knows the facts. 

(7) The accused need not even give any explanation unless he is asked 
to account for his possession.(l) 

Bv ACCUSED FAILING TO ACCOUNT FOR. 

5^ Identity of goods is identity of thief or receiver. Whefa 

the accused attempted to prove that the articles found in his possession belonged 
to his family, but the evidence produced by him was rejected as manufactured : 
held that where the identity of the stolen articles is established, the identity of 
the thief or the receiver of the stolen goods is presumed to be established under 
Sec, 114, Ulus, (a) I.E.A. (Conviction upheld.(2) 

6^ Defence evidence disbelieved. Where stolen articles were 

recovered from the accused and his defence was that they were his own property, 
but the evidence produced by him was disbelieved : held that the accused had 
failed to satisfactorily account for the possession of the articles and the prosecu¬ 
tion is entitled to rely on the presumption under Sec. 114, lUus. (a) of the 
Evidence Act, (Appeal dismissed).(8) 

7. Inference from ciroumstancas. Illustrations to Sec. ii4, 
I.E.A. are not exhaustive, they are merely examples of circumstances in which 
certain presumptions may be made, other presumptions may b3 made under the 
Section itself. 

Where, therefore, the accused were seen the next day after the occurrence 
With stolen property in circumstances which suggested that they werj dividing 
Up the booty, it would be reasonable inference that they had committed theft or 
bmclary and such an inference would not be an inference of law, but a pure 
inf^ence of fact based upon the “ common course of events and human conduct” 

mentioned in Sec. 114, I.E.A,(4) 

C. PRESUMPTION REBUTTABLE. 


8. Custod y of property as 

(1) Ktshubdeo Bagat v. Emp !• L, R. (1944) 

595, A. I. R. 1945 Cal. 93, 218 I. C. 

345,46Cr. L.J. 465. , ^ ,, 

(2) Hazari v. Emp. A. I. R. 1930 Oadh, 

353, 127 I. C. 247, 31 Cr. L. J. 1240. 


bailee*—The presumption is only a 

(3) Ptosul Lol V. Emp. A. I. R. 19 41 Oudb 
618, 196 I.C. 166, 42 Cr. L. J. 818. 

(4) Chhidia v. Err^. I.L.R (1944) All. 794, 
A. I. R. 1944 All 281,216 1. C. 248, 46, 
Cr. LJ. 155. 
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pck sumption of fart nnd is rebuttable, and when it is proved that the 
aroused was in lawful rustotly of ll»c property as a bailee, then unU-ss the 
prosecution proves that he had knowleilge us to its being a stolen article, the 
guilt cannot be brought home to him.(l) 

9. Property found 6 weeks after- —^^Yhen the stolen property was 

rot found with the accused tUl six weeks after the ducoity and there was no 
rvafenre apart IVtini the rctraeled confession of accused that they had knowledge 
that the property was stolen in dneoHy and the trial Co\irt h d drawn attention 
of the jury to the presumption under Sec. 114, I.E.A.— Iu‘ld that this was a 
mist1irection.('2) 

10. Property deposited by another. —Under Sec. ii4 Illus. (a) 

I. Act, there is a presumption against a man in possession of recently stolen 
gcxKls that he knew them to be stolen but it is not necessary to rely on that 
presumption if the facts do not warrant it. 

Where, therefore, some man deposited a tied up bundle of clothes 
with the accused who stated that on previous occasions too he received such 
bundles for safe custody : held that the presumption had been displaced. 
(Aeqtiiltal upheld).(3) 

11. Collusion necessary for guilty knowledge —Where the 

accused gives a satisfactory account of his possession. Sec. 114, I. K. Act no longer 
applies, then it becomes necessary to show by evidence, direct or circumstantial, 
that there was some collusion between that thief and the receiver or that thereceiver 
had real reason to believe that the proper ty which he had purchased was stolen.(4) 


D. EXPI.ANATION GOOD. BAD OR INDIFFERENT. 

12. Onus never shifts. In n criminal case the onus is on the 
ptosecution to prove beyond reasonable doubt tiie guslt of the accused. The 
onus never changes.(5) 

18. Explanation given—no offence. When a man in possession 

of stolen property gives a reasonable account of how he came by it, it is incumbent 
on the prosecution to show that the account is false, but if the account given by 
liim is unreasonable or improbable on the face of it, the onus of proving the truth 
of it lies on him. 


Even if unsatisfactory. The mere fact that the defence has not 
accounted for possession to the satisfaction of the Court docs not raise the pre¬ 
sumption of the guilty intention.(C) 

14. Explanation given but no proof. Whore the accused 

persons were charged .under Sec. 411,1. P.C., for liaving in their possession 
three head of cattle alleged to have been stolen and their defence was that the 
said cattle had been mortgaged to them, but they did not advance any evidence 
nor did they even put up their defence to the local witness, and the trial 
Judge in his charge to the jury said that on account of the presumption under 
Sec. 114, Evidence Act, the onus of proof was shifted to the accused whose duty 
it was to rebut it, and that if they fail to prove that they acquired the property 
lawfully, the jury must convict them : held that the learned Judge was wrong : (») 


(\) Fmp.v. Paltoo Ram, (Nag). 164 1, C. 
Ill (1), 37 Cr. L.J. 1C04. 

(i) Ishiakar Khondkar v. Emb. 62 C. 956, 
A. I.R. 1936 Cal. 726, 162 I. C. S27, 37 
Cr. L.J. 701. 

Wimp. V. Sam, I. L. R. (1937) Lah. 
227, A. r. R. 1937 Lah 7C0, 171 I, C. 342, 
38 Cr. L. J. 1086. 

(4) Hajendra Pfotk Sahai v. Fmh. A. I. R. 
1937 Pat. 191, leei. C. 91, 38Cr. L.J. 129 
(followed in Migha Chemar v. Emb, A. I, R, 
1942 Pat. 439 (1), 203 I. C. 16, 43 Cr. L. J. 


911). 

(5) Hclim MoiiJal v. Emb. A, I. R. 1920 
Cal. 342, 36 I. C. 849,21 Cr. L. J. 545, 
(followed in Hcri Lai v. Emp. 56 A. 250, 
A. I. R. 1933 All. 893, 148 I. C. 141, 35 
Cr. L. J. 621. 

(6> Mongaya Shohv.Emp, 41 P. W, R. 1915 
Cr., 32 I. C. €60 17 Cr. L. J. 68 (following 
15 P. R. 1891 Cr.) This was followed in 
Sinqft V. Lmp. A. I. R. 1928 Lah. 
687. 1C8 I. C. 012, 29 Cr. Lj. 464, 
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the presumption is discretionary wilh the Court ; (it) the presumption does not 
mean that .the accused must prove affirmatively that he came by the goods 
innocently ; and (iit) it is sufficient if he can give an explanation which may 
raise a doubt in the mind of the Court as to the guilt of the accused.(l) 

16. Explanation given plausible: Where a coolie employed 

at a railway station was found in possession of a stolen box and his explanation 
was that the co^accused had asked him to keep it temporarily, and there was no 
direct evidence to suggest that he knew of the theft or knew what was in the box : 
held that a direction, that the onus of proof shifts on to the accused when the 
Crown shows that he was in possession of recently stolen property, is erroneous 
and that while the explanation given by the accused may well be true, he should 
have been acquitted even if the Court was not satisfied affirmatively that the 
statement was true.(2) 

IL ARTICLES BELONGING TO DECEASED FOUND WITH 

ACCUSED. 

A. PRESUMED THAT ACCUSED IS MURDERER TOO. 

1* Robbery and murder—same transaction. —^Where robbery 

and murder had been committed as parts of the same transaction, the presump¬ 
tion was drawn that any one who took part in the robbery also took part in the 
murder and evidence as to the disposal of the property belonging to the murdered 
person was taken into consideration against the accused on the charge of murder. 
(Death sentence enforced).(3) 

2* Murder and ornaments belonging to deceased.— 

(1) . Where in a case of murder, silver ornaments, with blood on them, 
were found in the room occupied by the accused and it was proved that the 
ornaments belonged to the murdered woman, as also traces of blood were found 
on the accused’s own clothing ; held that from tliese facts the Court might 
presume not merely theft or receipt of stolen property but the more aggravated 
offence of murder connected with the theft.(4) 

(2) The above ruling was followed by the Calcutta High Court in 
Ckiniamoni Shahu{5) where it was held that possession of ornaments worn by 
deceased soon after murder raised presumption of his complicity in murder. 

(3) “ There can be no doubt ” said their Lordships of the Lahore High 
Court, in Sunder Singh v. Empcror(Q) that if a person is found shortly after a 
murder in possession of ornaments belonging to the murdered person, a very 
grave suspicion must rest upon him tliat lie was concerned in the murder, 
but if the ornaments were not produced until two months after the murder, the 
suspicion is not nearly so strong”. 

(4) . Similarly, it was held that the possession by the accused of the 
jewels of the murdered woman, if unexplained, is presumptive evidence that he 
was the murderer as it is that he committed the theft.(7) 

3. Murder—things belonging to decased recovered —(i) Held 

that when things, which were on a murdered person’s body at the time when he 
was murdered, are traced to the person accused of the murder and he gives 
no explanation of his possession of them, those may be important facts for use 
in making an inference that he took part in the murder. (Sentence confiimed).(8) 

(2). Where some properties of the deceased were produced by the 

21 I. C. 156, 14 Cr. L. J. 556. 

(5) A. I. R. 1930 Cal. 379, 127 I. C. 557, 
31 Cr L J. 1229* 

^6) In re, JlainamalajX^ L. W. 418, 69 I. C. 

(7) 377, 23 Cr. L. J. 697 

(8) In rCy Kallam Norajiana 56 M. 23i, 
A. I. R. 1933 Mad. 233, 143 I. C, 46, 34 

Cr. L.J. 481. 


(1) Bhutnaih Mandal v. Emp. A. I. R. 1931 
Cal. 617, 134 1. C. 1071, 33 Cr. L.J. 40. 

To the same effect is Dcud Shaikh v. 
Emp. 164 1. C. 721, 37 Cr. L.J. 976. 

(2) Laho /Collar V. Emp. A. I. R. 1942 Put. 
439 (2), 198 I. C. 400, 43 Cr. L. J. 355. 

(3) <2.. E. V . Samiy 13 M. 426. 

(4) Emperorv. HematullOf 17 C.VV.N. 1077, 
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ftcmscd Brhic^ amounted to his possession of them ; Md that one may 
safely ptesume that, under Sec. 114. Indian Evidence Act (the illustrations not 
being exhaustive), that the accused was either involved in the murder and 
robb^y, or at any rate, he received the stolen property knowing it to be the 
proceeds of the robbery a* d that, having come so far, tho little aid taken from 
the confessions proves tlie guilt of the accused. (Death sentence con6rmed).(l) 

4 Murder—jewels worn by the deceased recovered. ( 1 ) Where 

the jewels undoubtedly belonged to the deceased woman and she was wearing 
them when she went out, 1 he ear-rings had blood on them, they were found in 
con* equence of what the accused said : held that the statement of the accused 
is admissible under Sec. 27, Indian Evidence Act, which, along with the 
discovery, leav. s no doubt that the said accused is guilty of murder. (Death 
sentence confirmed).(2) 

(2) The most recent case on the subject is In re : ChoevoU Ram,udu(^) 
where it was held that, even ignoring the statement leading to discovery, the 
possession by the accused of ornaments ^hich the murdered boy was wearing 
when last seen alive, would in the absence of any reasonable explanation, lead 
inevitably to the conclusion that the accused was guilty of the murder of the boy. 
(Death sentence confirmed). 

5. Guilty of robbery-murder to be judged from circums¬ 
tances* Where the accused produced property which had been stolen on the 
occasion of robbery and murder, and the accused offered no explanation of the 
possession but merely said they did not produce it ; Held it is quite enough to 
justifyjan inference that they were guilty of robbery, but whether it was enoinrh to 
justify an inference that they were guilty of murder had to be judged from the 
circumstances. (Their Lordships judged other circumstances and held the 
* accused guilty of murder. (Death sentence confirmed).(4) 


B. NO PRESUMPTION OF MURDER. 

, 6. Recovery of jewels no evidence of murder —On difference 

of opinion between the two Judges, the case was placed before the third Judge 
and the decision of the Court was that the fact that the jewels of the murdered 
woman were found in possession of the accused is no evidence unless it is shown 
that she had them on her person at the time of murder and the .accused could 
not explain his possession. (Conviction set aside).(5) 

7. Recovery of stolen properties not suflacient Whe rc, in a 

case of theft and murder, the evidence against the accused was that they produced 
certain properties which had been stolen from the viutt and from the deceased, 

unable or unwilling to explain the possession of stolen property : 
held that when uncxpl ined possession of stolen property is the only circumstance 
appearing in evidence against an accused charged with murder and theft, the 
accused cannot be convicUd of murder unless the Court is satisfied that’the 
possession of the property could not have been transferred from the deceased 
accused except by the former being murdered : Wallace J. observed- 
‘ Neither law nor justice justifies the hanging of a man simply because he docs 

acq ‘tt d) (6^'^**^^' a thief or receiver of stolen goods.” (Accused 

8. Ornaments recovered—not sufficient— Where the prisoner due 

out Irom beneath a tree five car-rings, and also gave information which led to the 
discover y of two b.tnglcs from a goldsmith—these ornaments were proved to be 

(4) Basmsonia Tajn'tnapfti v. Emb I. L. R 

(194n B. 315, A. I. R. 1941 Bom 139, 195 
I. C. 2')^ 42 Cr. L. J. 697. 

(5) MorjiUi KurmLh v. Emb. 18 I. C. 337 
14 Cr. L.. J, 49. 

(6) In re, Sogianathu Padayachi. 50 \l 
274, 93 I. C. 27 Cr. L. J, 394, 


(1) Emp. V. SadoiHo A/ojhi, A. I. R. 1939 
Pat.i35, 178 I. C. 130, 39 Cr. L. J. 997. 

(2) Inre Abdul Boshi S>hi\ I. L. R. ( 1040 ) 
M. 1028, A. I. R. >9U Mad. 310, 193 I. C. 
814. 42 Cr, L.J.466. 

(3) I. L. R. (1913) M. 148, A. I. R. 1943 
Mad. 61, 204 I. C. 545, 44 Cr. L. J. 299. 
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the ornaments of the deceased : h Id, that in order to justify the inference of 
guilt, the circumstantial evidence, when there is no direct evidence; must l>e 
incompatible with ^le innocence of the accused and incapable of explanation upon 
any other reasonable hj-pothesis than that of his guilt,-and that the circumsta^s 
proved were not mccmpatible with the theory that the prisoner stole the 

ornaments i fter she had been killed by some other person and when she was 

lying in the field. (Appeal accepted);(l) 

1 ?*/ 9^ possession of stolen property only —Where the 

deceased (a taxi driver) was seen in the company of the accused one night 
and the next morning the latter was found in possession of some articles nf 
dress (belonging to the deceased) : held that, though the circumstances raised 
a strong suspicion, the accused could not be held guilty of murder and could 

only be convicted either under S. 379 or S. 411, 1. P. C. (Sentenced to 3 veTrs’ 
rigorous imprisonment accordingly).(2). ^ 

Prosecution to establish graver presumption.—In a 

case of robbery and murder m which the main evidence was that certain 
suspicious articles were recovered from the house of the accused and at his 
instance a blood-stained weapon was also recovered : }uld that when the 
question arises whether the presumption of the graver offence or of the lesser 
oftence IS to be drawn, it is for the prosecution to establish the graver presumn- 

tion r:;tlier than for the graver presumption to be drawn in the absence of an 
explanation from the accused. (Acquitted of the charge of murder),(3) 

Possession of articles is proof of robbery only.— Where 

ceitain ni^ticlcs foiiRd iii the house oi the murdered person were identical in 
character with those found in the house of the appellant, and the- latter was 
convicted of murder : held that the highest presumption which can be drawn from 
possession of stolen property, by itseif and in the absence of any other evidence is 
the appellant’s presence at the scene of theft or robbery. (Death sentence under 
hec. 302, 1. P. C. set aside—conviction under Sec. 392, I. P. C upheld).(4) 

III. BLOOD STAINS ON ACCUSED OR ON HIS GARMENT. 

Introductory. —In cases of Hurt and Homicide, blood stains often come 
into play. Tliey serve as a relevant and useful piece of corroborative or circums¬ 
tantial evidence connecting the accused with the crime, as a link in the chain of 
other evidence against him. A suspect may be found wearing clothes witb blood¬ 
stains on, or may give information which leads to the discovery of some blood¬ 
stained weajjon, or garment. Blood-stains may also be found on earth, walls 
stones, or any other article at or near the alleged scene of occurrence. These are 
facts so connected with other facts as make the existence of a fact in issue or rele¬ 
vant fact highly probable, within the meaning of Sec. 11 of the Indian Evidence 
Act. 

In Queen Empress v. Bohpi{5), Mahmood, J., quoted a couplet with the 
following translation :— 
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“ Oh friend ! tlie Day of Judgment is near ; how then will it be 
]}Ossible to conceal by silence the blood of those killed ? 

Even if the tongue of the dagger will keep silent, the blood on the 
sleeve will speak out.” 

Shakespeare says in Hamlet :— ' 

Jlurder, though it may have no tongue, will speak, 


With utmost miraculous organ 


A. I. R. 1S39 Pat. 577, 181 I. C. 1001, 40 
Cr. Tw. J. 625. 


(1) Ghuansw. Emp. 7 L. 56J, A. I.R. 1925 
Lah. 691, 95 1. G. 860, 27 Cr. L. J. lOOt 

{2) Muhammad AH v. Emp. (LaliJ-lJ2 L,. 7 (4) .Vefl Tbein pew A. I. R, 1939 

C. 212, 29 Cr. L. J. 996 (1928^5 ' -^ang. 361, 18t I. C. 515, '41 Cr. L. J. 44. 

(3) Emperor v. Mayadhar Pothal, 18 (5) 13 A. 17. 
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_ Aclually, blood does not speak except with the tongue of the Chemical 

Examiner when it says : “ I am blood’*, and with the tongue of the Imperial 

Serologist when it adds: “ I am human blood ”, but the ” blood on. the 

sleeve makes the wearer of the garment speak, to explain, that is to say, how 
he came by it, and unless say some innoeeiit explanation is forthcoming, it is a 
matter which will go materially against him. It is not exactly a mark of 

identification, but it is the mark which identifies the prisoner with the commis* 
Sion of the crime. 

From the judicial point of view, it has been frequently held : (A) that the 
exist^ce of blood on articles connect tlie prisoner with the crime and 
corroborate other evidence, (B) that it is not, when standing by itself alone« 
sulncient to prove his guilt. Here are a few rulings to that effect 

A. BLOOD.MARKS CORROBORATE. 

^ . I marks on aocussd’s person* — Where blood marks Were 

[(^nd on the person ot the accused when arrested, and blood stained articles were 

also found in his houie on search^ it was held that these discoveries were sufficient 
to corroborate other eviclencc.(l) 

Blood-stained “ Dhoti*’* —In tliis case a dhoti tomid tj have blood 
emounng matter on it was found in a locked shed belonging to the accused who 

explanation but merely said that it was not his, there was also the fact 
that the accused pointed out several places connected with the murder : held that 

there was a presumption that the accused had something to do with the murder* 
(Appeal rejected.(2) 


B* BLOOD STAINS NOT SUFFICIENT TO PROVE GUILT. 

3. Blood-Stained garment.— The mere fact that a bloodstained 

garment {pyijamas and a piece of muslin in this case) is found in a house is not 
sufficient proof that any particular member of the family residing in thit house is 
guilty of murder recently committed in the village.(8) 

4» Blood-stained skirt. —Where the only evidence against the 

accused consisted in the production of a blood-stained kurta from the house 

where he and his brother resided, and his pointing out a blooJ-stained knife 

which was concealed m a busli : held thet this much was not sufficient to maintain 
a conviction.(4) 


6. Bipod stains on olothing and nails.— The iMresence of colour- 

ill® oi acoused-s clothiug aud of miuiinaliiii 

blood on his nail parings is not at all conclusive and may bj expUineJ i i variju. 

Ways. No doubt Uken with other evidence, it would be a point auainst the 
•ccused, but by itself it does uot count for much.(5) ® 

«-ii ®* ®lpod-Stained nails.-tfrld that the evidence of blood stained 
IIbH. U not only ol no value but may be extremely dangerous to innoi^sint persons i 
it bus frequently been given as evidence corroborating an approver or as circu n- 

2nsu5"'«r ‘ '• '■ “ “ 


7. Blood-stained ohoppar and ” Ohaddar.’*— in a eban-e 
^mu^er, the recovery of “ blood-stained cbopp.-r and a blood-stained rhaddar 

fttnn the house of the accused is circumsta itial evidence the value of which is 
very great when used to corrooorate ot icr evidcnc-, but it cannj' hy itself prove 
the case for the Crown. It is possible to imagine that such a discovery wa, due 

(«) rvM V. ts,..i*. w. a. i n, i.,.. j 7 b!” *' '' ^ *’*• 
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to so;aetliiug other than murder, e,g, concealing a dead body or receiving 
the rci-l murderer a blood-stained weapon in order to hide it and so to assist 
the raarderer. It is impossible to say that the discovery was enough by itself 
to justify a conviction for murder.(l) 

8. Blood stainad sMrt and “Siia’’. —Tne recovery of blood¬ 
stained shirt and blood stained sua (a pointed weapon) is inconclusive. In the 
absence of evidence as to the extent of the blool-stains on the shirt, it is 
impossible to judge whether they were caused in committing the murder or 
were obtained by the accused in the course of his ordinary pursuit. As to the 
blood-stained sua^ it cannot be said that the mere recovery is sufficient to fix 
the guilt upon the accused.(2) 




CllAPTEn VIlL 

Identity by evidence of identical or similar acts. 

Introductory. —identity of an accused person on trial is also presumed 
or inferred in certain cases from the similarity of acts done by him, or done 
along with others on different occasions, but with a proximity of time and place, 
continuity of action, resemblance iu the modus operandi, and his own association 
with events so connected together as to form part of a systematic process of 
the same or similar description—factors such as those enable the Court to read 
the extent of his criminality “ with the context”. 

Evidence of “ similar acts” derives its admissibility from sections, 9, ll> 
14 and 15 of the Indian Evidence Act ;— 

(o) Under section 9, facts which are necessary to establish the identity 
of any thing or person are relevant.] 

(i) Under section 11, facts are relevant if, in c >-i iCJtio i with oth^^ 
facts, they make the existence of any fact in issue or relevant fait 
highly probable, 

(c) Section 14 enables the Court to judge the intention, knowledge, 
good faith, negligence or rashness on the part of the accused 
or his ill-will or good-will towards any particular person, from the 
previous commission by him of a relevant offence, including his 
previous conviction. 

([d) Section 15 is another enabling provision under which an act which 
forms part of a series of similar occurrences can be taken into 
consideration for the purpose of determining whether the particular 
act in question was accidental or intentional or done with a particu¬ 
lar knowledge or intention, 

(e) It may be noted that although the bad character of an accused 
person is not relevant under section 54, unless evidence of his good 
character his been given, yet, iu so far—and as long as, the 
collateral offences committed by him are relevant, the bad character 
or any tinge thereof which those acts do or may exhibit or imply, 
must necessarily come in as relevant likewise. 


(1) Dhwiin V. Erupt 16 L. 995, A. I. R- 
1936 Lab. .335,161 I. 0.838, 37 0f. L. J. 
503 (2). 


(2) Ball Sin^h v. E-np. A. I. R. 1919 Lah 
194, 182 I. C- 69h 40 Or. L. J. 697. 



RELEVANT PROVISIONS OF LAW. 

S. 9, I- E, A ,—{Vide Chap, II, p. 7 supra), 

S. 11, I. E. A *—** Wk<;n facts not otherzcise relevant become relevant ,— 

Facts not otherwise relevant are relevant— 

(1) if they are inconsistent with any fact in issue or relevant fact, 

(2) if, by themselves or in connection with other facts, they make the 
existence or non-existence of any fact in issue or relevant fact highly probable 
or improbable.” 

“ Illustralions. —(6) The question is whether A committed a crime. The 
circumstances are such that the crime must have been committed either by 
A, B, C or D. Every fact which shows that the crime could have been committed 
by no one else, and that it was not committed by either 13, C or D, is relevant. 

S. 14, I. E. A .—Facts shjzclng existence of state of mind or of body or 
bodily feeling ,—Facts showing the existence of any state of mind—such as inten¬ 
tion, knowledge, good faith, negligence, rashness, ill-will or good will towards 
any particular person, or showing the existence of any state of body or bodily 
feeling—are relevant, when the existence of any state of mind or body or bodily 
feeling is in issue or relevant.” 

“ Explanation II, Where, upon the trial of a person accused of an offence, 
the previous commission by the accused of an offence is relevant within the 
meaning of this section, the previous conviction of such person shall also be a 
relevant fact.” 


“{a) A is accused of fraudulently delivering to another 
person a coimterfeit com which, at the time when he delivered it, he knew to 
be counterfeit. Ihe fact that, at the time of its delivery, A was possessed of a 

coins, is relevant. Also the fact that A had been 
previously convicted of delivering to another person as genuine a counterfeit coin 
knowing it to be counterfeit, is relevant.” * 

“ (o) In case of possession of certain stolen articles possession of manv 
other stolen articles is relevant,” 

. , whether act was accidental or 

tnicnftonat.-—Wnen there is a question wh^c.ier an act was accidental or intentional 
or done witu a particular knowledge or intention, the fact that such act formed 

part ot a senes of similar occurrences, in each of which the person doinff the 
act was c<mcerned, is relevant.” ^ 

ll^traiioHS-~^a) A is accused of burning the house in order to obtain money 
fOT which It IS msured. Fhat he did the same thing as regards other houses is 
relevant, showing that the hi'es were not accidental. (6) In case of a false entry, 
instances of other false entries are relevant, (c) In case of delivering counterfeit 
rupees, instances of such previous dehveries are relevant. 

S. 54, I. E. A.—“Prduiozw bad character not relevant except in replu ,— ^In 
criminal proceedings the fact that the accused person has a bad character is 

‘S^eTbeco'^^rellv^^^^^ ^ character, in which 

« Eaplanatton 1, T^ s®°tjon does not apply to cases in which the bad 
character of any person is itself a fact in issue. 

chatactw previous conviction is relevant as evidence of bad 


KOTES AND COMMENTS 

A. PRINCIPLES EXPLAINED AND ILLUSTRATED 

1. GenereJ Principle.— “ Tiie law of England ” said Lord Campbell 
not allow one crime to be proved in order to raise a presumption that an- 


other fcrime has Ibeelti committed by the perpetrator of the fir3t.”(i) 

2. Exception —To this general principle there are, however, certain 
recognised limits or exceptions which are founded on good reason and are essen¬ 
tial to the effective administration of justice. Thus the Privy Council in a leading 
case on the subject decided that the m:rc fact that the evidence offered tends to 
prove the commission of other crimes does not render it inadmissible if it bears 
upon the question whether the acts which are alleged to constitute the crime 
charged were designed or accidental, and such evidence is also admissible to rebut 
a defence which would otherwise be open to the accused. 

It was heldy therefore, that on the indictment for the murder of an infant, 
the prosecution, in order to prove intent and to rebut the defence of accident, 
were entitled to give evidence showing that the prisoner had received other infants 
and that the bodies of infants were subsequently found buried in the prisoner’s 
back yard.(2) 

3. Instances of admissibility. —(«) In poisoning cases, evidence has 
been admitted to show that similar poisons have been administered by the 
prisoner to other persons.(3) 

{ii} On an indictment for obtaining eggs by false pretences by means of 
newspaper advertisements by the accused stating that he was carrying on a dairy¬ 
man’s business, evidence was held to be admissible to prove that subsequently to 
the acts in question he had obtained eggs from other persons by means of similar 
advertisements.(4) 

(vn) On an indictment for obtaining a cheque by falsely pretending that 
another cheque given by the accused to tnc prosecutor, which was subsequently 
dishonoured, was a good and valid order for the payment of money, evidence of 
acts in respect of which the prisoner had been previously tried, even though 
acquitted, was held to be admissible to prove guilty knowledge.(5) 

(tu) The prisoner being indicted for obtaining credit by means of fraud in 
hiring furnished apartments and leaving without payment, evidence was given to 
show that the accused had previously gone to several other houses, hired and 
occupied apartments and left without paying : held that, in cases of this type 
the proof of systematic fraud could frequently be established only by the 
admission of such evidence. (6) 

(u) On the trial of an indictment for feloniously using instruments upon a 
girl (in October 1905), with intent thereby to procure a miscarriage, evidence was 
admitted to prove that the prisoner had previously used similar instruments (in 
January 1905) in order to procure miscarriage on another girl who was called as 
a witness. (7,) 

(ui) In a trial for murder, it could not be proved that the defender killed 
another man some time before merely to show that he was free with his gun. 
But suppose the deceased was a negro and the prosecution desired to show that 
the defendant belonged to a gang that had pledged themselves to kill every negro 
in the country: in proof of such a system of crime, the State could prove the 
killing of other negroes as a part of such general scheme. 

In other words, if the proof of other offences tends to prove malice, 
criminal intent, a conspiracy or a system of crime, and where all or any of such 
facts when proved would be relevant to prove the offence charged, such evidence 
is clearly admissible. (8) 


(1) Rex V. Oddy, 2 Den. 264. 

(2) Makin v. Attorney General for Nejo South 
Wales, A. G. 57 ('189i).— Followed in 15 Gr. 
L.J. 43 (1914). 

(3) Rex V. Geering, 18 L. J. M. C. 215 
(1849); Rex v. Cotton, 12 Gox. C. G. 400 
(1873). 

(4) Rex V. Rhodas, I. Q,. B. 77 (1899). 


(5) Rex V. Oliis 2 U- ^.758 (1900). 

(6) Rex V. ^yui, I. K. B. 188 (19JI). 

(7) Rex V. Bond, decided on 11th June 
1903. 

J. P.-4Cr. L.J. 114 (Journal)—19J6. 

(8) Commentary on Rex v. Ball (W.N. 
1910, P. 233) Centr^ Law jownil'^iZ Gr. L. 
J. I. (Journal)—1911. 



TOEKTITY BY EVIDEKCE OF IDEOTICAL OR SIUTLAR ACt^ 


Koie ,—Reference is also made in the above^cited article to Lord Alvcrstone’s 
dictum in Rex v. W^ti (note (»p) above) and to Rex v Fisher{l)y where it was hetd 
that if the evidence of other ofTenres does go to prove that the accused did commit 
the offence charged, it is admissible not because, but not withstanding that, it 
proves that the prisoner has committed another offence.(2) 

B. EVIDENCE OF SIMILAR CRIMES HELD ADMISSIBLE 

4. Evidence of another offence admissible. —The accused were 

tired for offences of murder and robbriy on a road at about 8 p. m. and also for 
another robbery committed at 5 and 6 p. m. on the same road at a place about 3 
m^es distant from the scene of murdtr. Held^ that evidence as to the first 
robbery was, on the question of identity, admissible in the second. Their Lord- 
ships observed:— 

“ It is quite clear that, on the question of identity and also on the question 
whether or not that night, within 2 or 3 hours before the murder, the accused 
were at a place sufficiently near the scene of murder as not to preclude the 
possibility that they took part in the murder, evidence was admissible to show 
that, between 5 and 6 p. m. that evening, these men were together on that road 
and at the place where the first robbery occurred. Evidence as to w'hat they were 
doing is also admissible; it went to show the opportunity which the witnesses had 
of identifying the persons w’ho took part in the first robbery with the men in the 
dock at the trial. 

“ To confine the evidence to the accused’s presence alone at the first robbery, 
and to exclude circumstances under which attention was draw’u to them, would be 
to emasculate the evidence and to leave the Judge or the Jury or the Assessors 
an opportunity of forming a judgment as to whether the witnesses who spoke to 
such identity had good opportunities of observing the persons whom they were 
identifying.” 

Heldy therefore, that evidence as to the first robbery is relevant and 
admissible on the question of identity in the trial for murder. ” 

[Regina v. BriggSy(^) in which, for the purposes of identification, evidence 
to prove that the person who was being tried for robbery had on the same night 
committed a different robbery on a different person in the neiglibourhood was 
admitted )—folloa:cd.']{ 4) 

5* Admissible to show other matters in the same trans¬ 
action. —Where a person was charged with having made three transfers on a 
certain day, with the intention of evading execution of a decree, evidence of 
other such transfers, on the same day, was held to be admissible under Ss. 14 and 
15 of the Evidence Act, to show that that all the transfers were in one and the 
same transaction in question and w'ere made with a fraudulent intent.(5) 

Note: —(i) This case was refd. to in Emperor v. and held that 

it is not necessary under S. 15 that all the acts should form part of one transaction 
and that acts forming a series of similar occurrences may be proved, 

^ (m) This case was also refd. to in Empress v. SherrufaUi,{7) and held that a 
mere interval of time between the commission of one offence and another does not 
by itself necessarily import want of continuity, though the length of the interval 
may be an important element in determining the question of connection between 
the two. (That was, however, a case of joinder of charges.) 

to show a systematic course of conduct —In 

a case of ^eating wherein it W'as alleged that tlic accused, by representing him- 
selt to be Dewan of Narhan Raj, induced the complainant to part with Rs. 100 as 
security money for the post of a Manager offered by the said accused, other 

(niK. B. 149 (1910) 

(2) ilbid p. 2) 

(3) 2 M. and R. 199 

\V E, V. Mulna^ 14 A. 502(1892)— 


(5) Q,. E. V. Vajiram, 16 B. 414 (1892) 

(6) 36 C. 573 ^ 

(7) 27 B. 135 (1902) 
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evidence was tendered to show that the accused had obtained or attempted to 
obtain, at or about the same time, sums of money from other persons under very 
similar circumstances; Held that the evidence was admissible under section 14 of 
the Evidence Act as showing a systemQiic course of conduct on the part of accused 
and as negativing the existence of any honest motive. {Queen EmpY. Vajiram,{l) 
and Makin v. Attorney Generaly{2) —^foUd.). 

Held also, that section 15 of the Evidence Act is an application of the 
general rule laid down in S. 14, and the words of the section as well as illustration 
{a) show that it is not necessary that all the acts should form part of the same 
transaction but that such acts should form “part of a series of similar occur¬ 
rences. (8) 

7. Admissible to prove intention and like matters men¬ 
tioned in S. 14, I- E. A. —^An accused cannot be convicted of an offence with 
which he is charged simply because he has been guilty of another offence. When such 
evidence is offered to prove his commission of the offence on trial, evidence of his 
participation either in the act or design, in the commission or preparation of an 
independent crime, cannot be received; in other words, proof cannot be offered of 
such independent offence to show that the accused is more likely to have com¬ 
mitted the one for which he is on his trial. Evidence of such collateral offence 
cannot be received as substantive evidence of the offence on trial, but it may be 
given to prove the elements mentioned in S. 14 of the Evidence Act, i.e., intention 
and like matters. 

Thus in a case under S. 365, I. P. C, (abduction with intent to secretly 
confine a girl) evidence of a previous unsuccessful attempt at abduction was 
relevant as furnishing evidence of a motive this time for confining the girl.(4) 

8. Admissible for corroboration.—Where the accused were 
charged with having obtained money from complainants by falsely representing 
that they were servants of one Akbari Bcgam, a w'ealthy lady of Rampur, who 
was anxious to lend money on easy terms : held that the fact that at or about 
the very same time, the accused had, been making precisely the same representa¬ 
tions to a third person, was admissible in evidence under Ss. 11 and 14 of the 
Evidence Act to corroborate the story of the prosecution and to prove the inten¬ 
tion of the accused. S. 15 applies to all cases where the question is whether an 
untruthful statement is accidental, intentional or made with a particular 


knowledge or intention.” 

Piggot, J. observed:—“ An accused person should not be prejudiced at 
his trial by such evidence, but evidence, if otherwise admissible, could not be 
excluded if incidentally it involved other and similar offences committed by tne 

accused”.(5) 

9. Admissible if relevant to an issue.—that .evidence 

of defalcations, both prior or subsequent to the indictment, are admissible m 
evidence to prove guilty intent as also to anticipate the defence of the non-exist- 

cnce of such intent.(6) 

10. Admissible under Ss. 11, 14,1. E. A., In a prosecution for 

having conspired to bring false evidence ag;5inst a person the fact that the accused 
had previously instituted unfounded prosecutions against the same person is 
admissible in evidence under S. 11 of the Evidence Act. 

The admissibility under S, 11 in each care muss depend on (t) how near is 
the connection of the facts sougl.t to be proved with facts m issue, {ii) to -^lat 
degree do they render faots in issne probable or improbable when taken with 
other facts in the case, and (Hi) to what extent would the admission of the 


(1) 16 B. 414. 

(2) 1B94 A. C. 57. „ , j oc o ^70 

(8) Emperor v. Debelora Pershad ^ 

9’C. L.J. CIO, 2 I. C. 601, 10 Cr. L.J. 91 

0909) ^ ^ 

(4) Behor-iid-Din Mandnl v. Emperor 18 C. 


L. J. 578, 22 I. C. 137, 15 Cr. L. J. 43 
(1914). 

(5) Emperor v. Taknb Ali 39 A. 273. 15 A. L. J. 
241, 39 I. C. 673, 13 Cr. L.J. 529 (191^- , 

(6J Emperor v, Stewart A. I. R. 1927 Siaci 

28, 97 I. C. 1041, 27 Cr. L.J. 217. 
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cvWeTice be inconsistent with principles enunciated elsewhere in the Act. 

Under S. 14. Explanation 1, n fact showing the existence of a relevant state 
of mind must show that the state of mind exists not generally but in reference 
to the particular matter in question. 

There can be no doubt as to the general principle that evidence as to 
previous conduct is not admissible solely for the purpose of showing that an 
accused person is addicted in general to crimes of the nature of thatf^with which 
he is charged, rnd the principles eminciated in various cases which form an 
exception to the general rule are embodied in S. 15 of the Indian Evidence 
Act. That section lays down that where there is question whether an act was 
accidental or intentional or done with a particular knowledge or intention the fact, 
that such act forms part of a series of similar occurrences in each of which the 
person doing the act was concerned, is relevant.(l) 

Note. See also (») Thompson v. Director of Public Pros€Cutions^(2) —In that 
case the appellant was charged with acts of gross indecency with boys and evi¬ 
dence was offered to show that he had in his possession a number of indecent 
photographs of boys. It was held that the evidence was admissible because when 
read with the other evidence it helped to establish the identity of the prisoner. 

{ii) J?eg, V. FIannagan,{S) where Butt, J. remarked “ When considering 
the admissibility of evidence of previous acts, I have heard something of the 
authorities, but, 6rst of all and before any authority, I desire to say this ^ that I 
think, where the authorities are at all in conflict, the safest rule to be guided by 
is one of common sense.” 


11. Admissible to show conduct of similar character—S. 

54. E. A. —In cases of crime in w’hich it is thought by the prosecution to bring 
evidence of previous conduct of a similar character to the suggested crime before 
the jury, the intention of S. 54 is not infringed, because that section refers to 
specific evidence of bad character not confined to acts similar to the crime under 
investigation which may affect the question of motive i. e. indicate the same 
kind of motive that actuated the mind of the accused in committing the crime 
imder consideration.(4) 

12. Admissible to show whether acts designed or 

accidental. —Evidence may be led in a case against an accused that he had 
committed other acts of a criminal nature on previous occasions, but it is not 
admissible unless upon the issue whether the acts charged were designed or 
accidental, or unless to rebut a defence otherwise open to him. Besides, such 
•vidence can only be admissible rarely and in a very limited type of cases.(5) 

C. EVIDENCE OF SIMILAR CRIJIES HELD INADMISSIBLE 


13. As evidence of another offence (at a subsequent 

date)—inadmissible- —Where, at a trial under Ss. 302, 120-B and 380, 
I, P. C., the Judge admitted evidence of a theft committed some two years 
subsequently in somewhat similar circumstances, ns showing idcntiiyy design, 
motive and illegal association as also the fact that a system had been pursued 
by the accused : Held (Chaudhri, J. dissenting) that incidents alleged in the 
subsequent cases, having regard to tlte dates of the evidence, w’cre not admissible, 
either under S. 9 or S. 11 or S. 14 or S. 15 of the Evidence Act. 


Per Mukerjee J :—“ In the case before us what is the substance of the 
matter ? A and B are charged with theft committed in 1914 in the house of a 
prostitute ; evidence is brought forward to show that C and D committed a 
theft in the house of another prostitute in 1918 in somewhat similar circumstances. 
I am not prepared to hold that the latter evidence is admissible either under S. 
9 or under S. 11 to prove that A and B are the same persons as C and D. I 


(1) Htin Gyaw v. Emperor 6 R. 6, A. T. R. 
1928 Rang, 118, 109 I. C. 491, 29 Cr, L. J, 
555. 

(2) 1918 A. C. 221. 

(3) 1885, 15 Cox, G. C. 403 at p. 408. 


("4) Rat Khan Boro v. Emp A, I. R. 1935 
Cal. 469, 166 I. C. 364, 38 Cr. L. J. 195. 

(5) Ranuumiran Panf/e v. Emp. A.I.R. 1942 
Pat. 291, 198 I. G. 662, 43 Cr. L. J. 413. 
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hold, accordingly, that Ss. 9 and 11 are of no greater assistance to the prosecution 
than Ss. 14 and 15 o? the Evidence Act.”(l) 

Per Chaudhri J. {dissenting) :—“ I hold that it was competent for tho 
prosecution in the case to prove facts showing that the two accused lived together, 
had business transactions together, that they used to correspond, that they 
visited rich prostitutes together, one of them introducirg himself as a rich Babu, 
and the other as his Durwan, and that they were the same persons although 
they had given different names. The facts are relevant under S. 9 of the 
Evidence Act for establishing their identity and association. 

“ Further that evidence to show that that was the system they pursued, and 
that, in other instances too, they played a similar part in the house of other rich 
prostitutes whose valuables simultaneously disappeared, is admissible as showing 
the accused’s intent, guilty knowledge, design or system under S. 15 of the 
Evidence Act.”(2). 

Emperor v. Panchu Das 47 C. 671, 58 I. C. 92D, 21 Cr. L. J, 849 (1920). 
F. B. ^ 

14—As evidence of bad charaefer—inadmissible—The 
evidence to the effect that the accused under trial had committed two previous 
murders, and falsely charged and implicated innocent persons as murderers, 
amounts in substance to evidence of bad character. 

Its net result is to create the impression on the mind of the Court that 
accused are men of bad character and are in the habit of committing murders 
and that, therefore, they must have committed the murder for which 
being tried. But such a line of proof is excluded by the Evidence Act, and should 
not be allowed. Nor does it constitute conduct under S, 8 of the Evidence 
Act.(3) 

15. Bad character may be considered for sentence only.— 
Under S. 54, I.E.A., bad character of an accused person is irrelevant, but by 
universal practice the previous character of an accused person may be taken ipto 
account in awarding sentence. (The previous bad record of accused, ms 
drunkeness, the provocation he had received, the dangerous character o e 
assault, and yet the trivial nature of the injuries he inflicted, and the beating he 
received, were all considered and the sentence was reduced from 5 to 2^ 


years.)(4) 

16. Evidence of similar but unconnected act?--i^admis- 

Sible. —Evidence of similar but unconnected acts is not admissible to prove a 
fact in issue, e. g :— 

(i) if a man is charged with forging certain receipts—that he produced 
forged receipts in another suit, or 

(ii) if a man is charged with theft—that he committed a previous 
theft. 

Section 15 of the Evidence Act allows the production of evidence to prove 
knowledge or intetion or conduct when such knowledge or intention, or conduct 

is in issue.(5) . j • .t,i 

17. Being no proof of specific cha^es-inadm^^^^^^^ 

The nrosecution cannot, either under S. 14 or S. 1. E. A., use the eviuence 
as to^the commission of other acts of a similar nature in proof of the existence of 
the specific acts which form the subject-matter of the 

existence of these acts lias been established by evidence aluinde and the only 
question which remains to be decided is whether, they were ^one aceidentally or 
iiitentionally or with a particular knowledge or intention, then and then only 

1936 Lah. 114, 165 I. C 909. 38 Cr. L.J. 

|3) 22 B. L. R. 1274. 62 nS9 

I. G. 515, 22 Cr. L.J. 529 at 541 (1921). 521. 157 I. C. 557, 36 Cr. L.J. llb», 

(4) Khuda Baksh v. Emp. 17 L. 284, A. I. R. 



tould the evidence of other similar acts be let in, provided : 

(a) it was shown that such acts were of the same kind, 

(fr) they formed a part of a series of occurrences in each of which the 
person committing the act was concerned. 

In this particular case when the charge related to 3 specilic items of 
embezzlements and evidence had been led by the prosecution to jirove alleged 
embezzlements of ten other items : heLd that as the controversy centres 
round matters of fact as to receipt or retention of three specific sums and no 
question of the kind mentioned in 6s. 14 or 15, of the Evidence Act arises, the 
evidence of the alleged collateral offences was erroneously admitted and ought to 
be left out of cons:cleration.(l) 

D. EVIDENCE OF PREVIOUS CONVICTIONS—ADMISSIBLE.— 


18. Admissibility of previous convictions explained 

Ucid : (a) tnat m tiie case of a person accused under S. 400, 1. P. C., a 
previous conviction of dacoity is admissible under S. 14 of the Evidence Act 
and 


(5) that a previous conviction of theft or an order to give security on the 
ground of being a habitual thief is admissible against him in a case where he is 
charged under 6. 401, 1. P. C.(2) 

19. Admissible in cases under S. 400,1. P. 0~Held that evi¬ 
dence of previous convictions can he proved for the purpose of proving habit and 
association in cases under S. 400, l.P.C.(3) 

20. Admissible in cases of gang dacoity.—“ One. of the chief 

points to estaolisn m a case of gang dacoity is association in crime; and if it can 
he proved that certain persons nave joined togetner to co.niuit burglaries as well 
as dacoities, the former act is strong evidence of criminul asiociition and is, 
therefore, relevant to show tnat they are members of the gang, and if tnat gan» 
can also be shown to have been associated for the habitual commission o£ 
dacoities, evidence of these burglaries may very well be relevant against the 
accused.'\4) 


21. Admissible to prove habit and association, but not 
bad character.— 

(t) S. 54,1. A .—Section 54 of the Evidence Act is plain. In criminal 

proceedings evidence that an accused person has a bad character is 
inadmissible xuiless evidence has been given tnat he has a good 
character in which case it becomes admissible. But this seotion 
does not apply to cases in woich the bad character of any person is 
itself a fact m issue. If the evidence of bad character is introduced 
in order to establish a relevant fact which cannot be proved aliunde 
the evidence of bad character is admissible. ’ 


For example in a case of murder it cannot be proved that the accused 
had committed a theft, but its introduction would be justiiUble 
to prove a motive for the accused to murder a person who had 
brought a charge of theft against him. 

(u) S. 14, I. E. A. —Where the evidence of previous conviction or the 
evidence, that a man has been bound over under the preventive 
sectioi^ can be considered, only as evidence of chiracter, it must 
be excluded, but where such evidence is admissible aliunde, it should 


V. Emp, A. 1. R. [1928 Lah. 
M2, 112 I. C. 85D, aScr. L.J. 10. 

i2)En^iiror v. Sfur MahonuJ, 46 B. 958 
At.R, 1923 Bom. 71, 75 I.C. 67, 24 Gr. L. J. 

wOr » 

Sec aho BhoiiaV. Emp. 38 G. 408, 12 
Or, L. T. 97, and Emp. o. rukarain [Bo.n.) 


13 Gr. L.J. 97. 

(3) LeJu Molla v. Emp. 52 C. 575, A. I. R, 
1925 Cal. 872, 87 I. G. 925, 24 Gr. L. J. 501. 
See aho Kadtr Swiiar (Cal.), 13 I. C. 279, 1$ 
Gr. L J. 39. 

(4) Nidhiw. Emp. A. I. R. 1925 Oudb 144w 

83 1. C. 683, 26 Gr. L.J. l23. ^ 
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not be excluded. Here the provisions of S. 14 of the Evidence Ac^ 
have application. Such evidence is admissible, not as evidence of 
character but as evidence to prove habit and association.(l) 

22- Admissible as showing bad character in gang cases.— 

In a case under S. 400 or 401, I. P. C., as in a case under Ss. 109 and 110, Cf. 
P. C. the bad character of the accused is in itself a fact in issue, and therefore, 
the general rule laid down in S. 54, Evidence Act, cannot apply to such cases. 
Expl. (2) of the said section further states that a previous conviction is relevant 
as evidence of bad character. The law on the subject has been fully propounded 
in Khilawan v. Einperor{2) where it is laid down that such evidence is admissible 
not as evidence of character but as evidence to prove habit and association.(3) 

E. EVIDENCE OF PREVIOUS CONVICTIONS NOT ADraSSIBLE. 

23- Previous conviotion for dacoity—inadmissible 

that evidence of previous convictions of some of the accused for dacoity is 
inadmissible as evidence of bad character.(4) 

24. For crimas othsr than dacoity—inadmissible—I»i a 

case under S. 400, I. P. C., the relevancy of evidence that the accused had 
committed crimes other than dacoities was considered to be doubtful as excluded 
by S. 54 of the Evidence Act. (5) 

25. Previous trial ending in acquittal—inadnussible—In 

the case of previous acquittals, however, it is not a question of habit or associa¬ 
tion. In a trial for dacoity, evidence against a particular accused to prove that 
he took part in a certain dacoity, when it is shown that he has already been 
tried on a charge of having committed that particular dacoity and has been 
acquitted, cannot be admitted.(6) 

26. Previous conviotion of accused’s mother—inadmis* 

Sible._vVhere, in a case of imnuDral trailie, questions were put to a witness as 

to whether her mother (the accused) had to her discredit a previous conviction « 
held that it is contrary to the elementary principles of British Criminal Jurisprud¬ 
ence that any evidence of a previous conviction should be allowed to be adduced 
the course of a trial save in a few well defined and exceptional circuinstances.(7) 


(1) Khilawan v. Em}}eror A. I. *^20 Oudh 

430, 112 I. G. 337, 29 Gr. L. J. 1009. 

(T\ 29 Gr L. T. 100 9 (above cited). 

W) V. Emp\ A. I R 1933 Oudh 

355, 146 I. G. 1064, 35 Gr. L. J. 273. 

(4) Empress v. Mba Knmar,l C. W. N. 
146 & Mankura Pan v. d-E. 27 G. 139. 
visa Ka simAli 0 , Emp. ,47 G. 151, 55 I. G. 


994, 21 Gr. L. J. 386. . 

(5) Public Prosecutor v. Bontgtn Potltgadu 
(Mad.) 32 M. 179, 9 Gr. L. J. 567. 

(6) Khilawanv. Emp. A. I. R. 1928 Oudh 
430. 112 I. G. 337. 29 Gr. L. J. 1009. 

(7) Parbnti Dost v. Emp. A. I. R. 1934 
Cal. 198, 148 I. G. 597, 35 Gr. L. J. 722. 




Identification by Tracks or Foot-prints. 

Introductoby. —^Tracking is hardly a mature science though it is 
proceeding on scientific lines. The word “ foot-prints” has not yet found its 
place in section 45 of the Indian Evidence Act, but trackers have, in practice, 
been given the status of experts, though the merit of their evidence depends on the 
circumstances of each case. A few points may just be noted by way of 
introduction :— 

(t) Track evidence is relevant to establish the identity of a person in 
connection with a fact in issue or a relevant fact under sec. 11 of 
the Evidence Act. 

(ii) Such evidence is often useful and, in cases in which either the 
culprits have been pursued and caught on their heels or some proper ty 
or some person or dead body or thing, material to the fact in issue 
or relevant fact, has in consequence been discovered, it is an 
important link in the chain of evidence against the accused. 

(m) But much reliance cannot be placed on track evidence either as a 
basis for conviction or as an ingredient to fix the identity when 
identification of tracks had been held a long time after the 
' occurrence. 

Eixjplanation ,—^What is " a long time after the occurrence” is a question 
of fact to be determined in each case, but it goes without saying that unless 
there are some special features or marks in the tracks which can keep the memory 
alive and revivable, even a few days’ time may be sufficient to let the impressions 
in the mind of the tracker fade and probably vanish. 

Relevant provisions of t.aw, 

TRACK LAW PUNJAB LAWS ACT (IV OF 1879)— 

S* 41* Trackers may call for assistance in carrying on 

tracks* —when an offence is, has been, or may reasonably be supposed to have 

been, committed, and the tracks of the persons who may reasonably be supposed 

to have committed such offence, or of any animal or otlier property reasonably 

supposed to be connected with such offence, are followed to a spot within the 

immediate vicinity of a village, the persons following such tracks may call upon 

any headman or village watchman in such viUage to assist in carrying on the 
tracks. 
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S. 42, Penalty for withholding assistance 6r conniving 

at offence or escape-— If such headman or watchman do not forthwith give 
such assistance, or if the inhabitants of such village do not afford full opportunity 
for search in their houses for the offenders, or if, from the circumstances of the 
case, there shall appear good reason to believe that the inhabitants of such 
village, or any of them, were conniving at the offence or at the escape of the 
offenders, and such offenders 'cannot be traced beyond the village, the Magis¬ 
trate of the District may, with the previous sanction of the Commissioner of the 
Division, inflict a fine upon such village not exceeding five hundred rupees, except 
in the case of stolen property over five hundred rupees in value, in which case the 
fine shall not exceed the value of such property. 

Appeal to Cllief Court- —An appeal against all convictions under 
this section shall lie to the Chief {now High) Court. 


Pine may be awarded to injured persons and fee to 

tracker- —The Magistrate may direct that the fine imposed under this section 
or any part thereof shall be awarded to any person injured by such offence in 
compensation for such injury ; and, in the case of stolen property recovered 
through the agency of a tracker, may direct that such property be not restored 
to its owner until he has paid to such tracker such fee not exceeding one-fourth 
part of the value of the stolen property, as the said Magistrate sees fit. 


Note ,—It would be noticed (i) that the offences herein mentioned are 
triable by the District Magistrate (ii) with previous sanction of the Commissioner, 
and (Hi) that an appeal from the District Magistrate’s order of conviction lies 
to the High Court. 


Notes and Comments. 

A. RELEVANCY OF TRACK EVIDENCE. 

1- Relevant under S- 7, I- E- A-— Evidence that there were foot 

prints at or near a scene of offence, or that these foot-prints came from a 
particular place or led to a particular place is relevant evidence under Sec. 7 of 
Evidence Act and there is no reason why statements as to those facts made by 
persons skilled in identifying foot prints should be held to be excluded by Sec. 
45 of the Evidence Act. The word “ science” or “ art ” is to be construed 

widely. 

Where, therefore, a person is capable of distinguishing and identifying foot 
prints, there is no reason why his evidence should not be given such consideration 
as it may deserve. (Babulal(l) relied upon).(2) 

2. Worthy of consideration-—Experts in foot prints are not 


(1) 29 Cr. L. J. 149. 

(2) Sadik Sumar v. Emp. A. I. R. 1942 


Sind 94, 198 1. C. 110,43 Cr. L. J. 308. 
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recognised by the Evidence Act, but a Magistrate is entitled to take into considera¬ 
tion the evidence of a person who has seen some foot prints and having taken the 
foot prints of the accused found that they were very similar. That evidence 
is, however, not sufficient to bring home the offence to the accused in the absence 
of further knowledge regarding the difference between one foot and another.(l) 

3. Tracker’s evidence admissible.— (a) For similarity of 

footpilnts.—^^Vhe^e it was contended that, though there was provision 
regarding finger impressions in S. 45, I. E. A., there was none regarding im¬ 
pressions of feet and that the study of footmarks was not wortliy of the nam^ 
of science : held that the science, if it could be so called, of footprints 
has not yet progressed very far, but evidence of similarity of foot impressions is 
admitted by Courts. 

(&) As circumstantial evidence- —The fact is that such evidence 

comes under the head of circumstantial evidence. It is not the ox)inion of the 
expert that is of importance but the facts noticed by the experts (t. e. points of 
similarity and dissimilarity) wherefrom the Court can draw its own con- 
clusions.(2) 

B. MUCH RELIANCE CANNOT BE PLACED ON TRACK EVIDENCE. 

4. Track evidence : Principles to be followed. —The evi¬ 
dence of a tracker (Police tracker in this case) must be scrutinized with great 
cure. When the whole question of the appellants’ guilt in regard to a serious 
crime, such as murder, depends practically upon the bare word of the tracker, 
the Court will not be justified in placing reliance upon his testimony as that of 
an expert, unless and imtil it is shown to be clear, credible and consistent beyond 
all doubt and to be wholly incompatible upon any reasonable hypothesis, with the 
innocence of the accused.(8) 

6* Unless there is other independent evidence also*— Their 

Lordships observed :—“ As regards the tracker’s evidence which implicates only 

two accused, the only remark which need be made is that evidence of this kind 

cannot always be accurate and, unless there is other independent evidence on the 

record to connect the accused with the crime, not much reliance can be placed 

on the track evidence.” [It appeared that the tracker had made mistakes 
elsewhere.](4) 

6. Unless there is something distinctive about the foot¬ 
prints. —It is unsafe to place complete reliance upon the evidence of trackers 
as to the correspondence of the tracks ; they may easily have been mistaken, 

f 1) In rc Oomayan, A. I. R. 1942 Mad. (3) Gurdit Singh v. Emp. 136 P. L. R. 

452 (2), 200 I. C. 591, 43 Or. L. J. 702. 1909, 4 I. C. 194, U Cr. L. J. 82. 

In rc Mylaswami Gouodan, A. I, R. (4) JawalaSabai p. Emp. 34 P. R. 1914, 

1937 Mad. 951, 171 I. C. 485, 39 Cr. L, J. Ct\ 27 I. C. 664, 16 Cr. L. j. 184. 

149. 
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for it is not said that there was anything distinctive abut tlie appellant’s foot¬ 
prints. The existence of tracks at a place where ordinarily the man would be 
going about does not mean anything. If one’s mare is used for removing the 
dead-body, that fact does not prove that the owner took part in the murder.(l). 

C. COMPARISON OF FOOT PRINTS & ITS VALUE. 


7- Mode of Comparison. —The impression of a foot or a boot left on 
the ground in the vicinity of the i^lace of occurrence of a crime has often led to 
the arrest of the criminal. To identify the foot-print, a fresh footmark of the 
suspected person should be obtained and compared with the original, in the case 
of foot prints, by any peculiarities such as flat foot, scars resulting from wounds, 
or callosities and, in the case of a boot-mark, by the peculiar arrangement of the 
nails or holes in the sole.{2) 


8. Footprints tallying with shoes do not mean much. 

Where an informant, whose name was not disclosed, pointed out certain foot 
marks to the Police which tallied with the shoes of the accused : held {i) that it is 
possible that the undisclosed informant may have collected the accused’s shoes and 
made the impressions after the occurrence in order to manufacture evidence ; 


{ii) that the mere fact that the foot marks tallied with the accused’s 

shoes may mean no more than that these marks were made by shoes of a size 

corresponding to that of the accused’s shoes—which is not enough ; there may be 

a number of shoes in the village of that size, and the evidence must show some 

)^eculiarity in the shoes of the accused which would not be found in most other 
shoes.(3) 


9; Comparison after 8 or 9 days—of no value.—When the 

Magistrate said that the tracks of the thieves were compared, evidently relying 
on that evidence, but the record showed that the comparison was made 8 or 9 
days after the affair : held that it is more than doubtful whether the comparison 
made after such a lapse of time is of any value whatever.(4) 

10. Comparison after 11 days—tracker hardly believable.— 

When the Sessions Judge relied on the track evidence : held that, apart 
from the difflculty of believing the evidence of the tracker that he remembered 
the foot-prints of the accused who were not arrested until 11 days after the 
occurrence, it is impossible to base a conviction merely on track evidence when 
the main evidence has been shown to be exti'emely discrepant and unsatis- 
factory.(6) 


11. Identification of tracks after two months, unbeliev 


(1) Saleh V. Emp. 65 P. L. R. 1917, 42 I. 
C. 129, 18 Gr. L. J. 097. 

(2) Modi’s Med. Juris. 8th Ed. 1945, p. 

45. 

(3) Bhikha Gober v. Emp. I. h. R. (1944) 
B. 25, A. 1. R. 1943 Bom. 458, 210 1. C. 


362, 45 Cr. L. J. 221. 

(4) Pathana y. Emp. 63 P. L, R. 14, 24 
I. C. 587, 15 Cr. L. J. 499. 

(5) Ranga Singh v, Emp. 27 P. L. R. 612, 
96 I. C. 498, 27 Cr. L. J. 946. 
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able-—^VVhere the accused were brought after over two months and made to 
walk witli 15' or 16 other men and the tracker stated that he picked out their 
foot-marks because they resembled the original tracks which existed at the scene 
of occurrence, his Lordship observed : “ It seems to me that the witness is 

asking me too much to believe that the foot-prints of six could be singled out in 
view of the fact that, according to a number of witnesses, this place had been 
trampled by a large crowd of villagers at the time in question’*.(l) 

12- Comparison of tracks after two months—not of much 

importance- —Where the tracks of the accused were compared about two 
months after the dacoity : held that the tracker’s evidence is not of much import¬ 
ance as he compared the admitted foot-prints of the accused with the impression 
that was left on him of the foot-prints wliich he saw wlien lie first came to the 
spot. A comparison like this where the original tracks were no longer preserved, 
cannot have much value.(2) 

D. DEFECTIVE TRACK EVIDENCE—OF NO VALUE. 

Extremely suspicious. —Where there were two trackers mentioned 
in the Chalan, but one of them was not produced by the prosecution, but was 
produced by the defence; and there were discrepancies in the statements of 

the two witnesses, while the Sub-Inspecter was absolutely silent on the question 
of the alleged identification of tracks : 

Held —(i) that the tracker examined by the defence must be regarded for 
all practical purposes as a witness for the prosecution, (it) that if the identifica¬ 
tion was held in the absence of the Sub-Inspector or other Police-officer, it was 
of little value as a piece of evidence for the prosecution, and if it was held in 
his presence his silence on the point was most suspicious ; (tu) that the identifica¬ 
tion was of the most meagre description as it was positively discredited by the 
evidence of the tracker produced by the defence, and (m) that, therefore, the 
track evidence was extremely suspicious and must be rejected as wholly 
unworthy of credit.(d) 


14* Neither cogent nor oonvinolng.— ‘Where there were several 

defects in the track evidence adduced—(i) the line and directions of 
tracks were differently stated by various witnesses, (ii) the comparison of tracks 
was not held in the presence of a responsible officer, (Hi) the place where tracks 
were said to exist was one much frequented by the local inhabitants and others, 
(to) the nearest spot where tracks were discovered was 96 Karanis from where 
e ead body was found (had the tracks been found close to that spot the 
erence would have been very strong against the appellants), and (u) the 
cscrip ion of shoes of which the tracks were found given by the tracker was 

19^5 liSl 95?27"ctT T^ m ^99, 148 I. C. 72. 35 C^Tl. J. eTo. 

170at 174. (3)Jahana i;. tEmp. 71 P. U R. 1910, 

8 1. C. 239, 11 Gr. L. J. 598, 600. 
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neither minutely exhaustive nor so peculiarly characteristic that it could he said 
that it corresponded to no other shoes (hi fact it was admitted that the shoes 
ol which impressions were found were comuionly worn in that part of the 

country): 

Held that this sort of evidence was neither cogent nor convincing and that 

it was hardly safe to base the convielion on it when the ease hinged on eireuin- 
sLantial evidence alone.(l) 


. * 

(1) Gurdit Singh v. Emp. 136 P. L-It 


1909, 4 I. C. 194, 11 Cr. L. J. 82. 


CHAPTER X. 

Identification by Finger-prints. 

Intuoductoky.— A few words may first be said about the introduction, 
scientific development and prevalence of the system of finger and thumb impres¬ 
sions as a means of identification of individuals. 


Allt;llT0j)0111@trTY> Xlie Dictionary meaning of Anthropometry is 
“measurement of the height and other dimensions of human beings, especially 
at different ages, or in different races, occupations, etc.” 


Bertillon was of opinion that certain measurements of tlie body and its 
parts which, once growth is complete, are fixed and do not alter, and that it is 
more than improbable that all those measurements would be identical in the case 
of two dilTcrcnt individuals. Accordingly, he introduced a system known as 

*^Bertillon system'* which came in vogue for the identification of habitual 
criminals. 


DRCtylOSCOpy. The above system was followed and supplemented bv 
the use of finger-prints for the identification of individuals. This has been called 
Dactyloscopy (from L. dactylus, a finger). This was made practical by Juran 
Vecetich of Buenos Aires in 1891, In India it was first introduced by Sir 

William Ilcrschel for identifying illiterate Indian coolies and the executants 
of documents for registration. 


Q’fl'Ron systoni* The materials and experience thus gained were 
Utilized by Sir Francis Galton, after whose name is the modern Galton system 
which has “long since established its claim to trustworthiness”. Then came Sir 

Bdward Hemy’s system of classification which has been described as “a weapon 
of penetrating certainty.”(l) 


Judicially considered, the evidence of an Expert in Finger-impressions is 

of course not conclusive, but carries with it a great weight. Addison, J. said : 

••Comparison of thuiiibdiuprcssions is an exact science and the expert evidence 

o weig it , while Stanyon, A. J. C. pronounced it as “a reliable mode of 

practically certain identification”. 


oinetune back, the taking of finger-impressions in Court was considered 
to be objectionable and at times the persons concerned refused to give the 
Impressions. Accordingly, Identification of Prisoners’ Act. 23 of 1920, was passed 

empowering the Police and the Magistracy to take “measurements” of prisoners 
which included the taking of finger impressions. 


(1) For fuller account, vidt 
Lyon’i Med, Jurii 9th Ed. pp. 


: Ency. Britt. 
94-95, Modi'* 


Med. Juris. 8th Ed. fat *pp. 41—45, 
Cross lav.by Adam, 3rd £a. p. 165. 
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RELEVANT PROVISIONS OF LAW. 

Indian Evidence Act, Section 45, Opinions of experts.— 

AVhen the Court has to form an opinion upon a point of foreign law, or of 
science or art, or as to identity of liandxvriiing or finger imjyrcssions, the opinions 
upon that point of persons specially skilled in such foreign law, science, or art, or 
in questions as to identity of handwriting or finger impressions are relevant facts. 

Such persons are called experts. 

Section 46, Facts bearing upon opinions of experts.— Facts, 

not otherwise ^relevant, are relevant if they support or are inconsistent with the 
opinions of experts, when such opinions are relevant. 

Section 61. Grounds of opinion when relevant.— When¬ 
ever the oi^inion of any living person is relevant, the grounds on which such 
opinion is based are also relevant. 

Illustration. An expert may give an account of experiments performed 
by liim for the purpose of foriniiig his opinion. 

IDENTIFICATION OF PRISONERS’ ACT 

(INDIA ACT XXXIII OF 1920.) 

An Aet to authorise the taking of measurements and photographs of 
convicts and others. 

Whereas it is expedient to authorise the taking of measurements and 
photographs of convicts and others. It is hereby enacted as follows :— 

1. Short title and extent, (l) This Act may be called the Identi¬ 
fication of Pi'isoners’ Act, 1920 ; and 

(2) it extends to the whole of British India, including British Baluchistan, 
the Santhal Parganas and the district of Angul. 

2. Interpretation clause. —In this Act, unless there is anything 
repugnant in the subject or context— 

(a) “measurements” include finger impressions and foot-print impressions; 

(Z;) “policc-olliccr” means an officer in charge of a police-station, a 
police-officer making an investigation under Chapter XIV of the Code of 
Criminal Procedure, 1898, or any other police-officer not blow the rank of a Sub- 

Inspcctor. 

Note, Excise officer included. —The definition of “ police-officer ” 

includes an Excise Officer who, in the conduct of the investigation of an offence, 
exercises the powers conferred on a Police-Officer by the Cr. P. C.(l) 

Aiucci! Shcrif v. Etup. G1 C. G07, A. I- 11- 1071. 1*, B. 

19J+ Cal. 500, 130 1* C. 501, 35 Cr. L. J. 
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(c) “prescribed” means prescribed by rules made under this Act. 

3. Taking of measurements etc , of convicted persons.— 

Every person who has been — 

(а) convicted of any offence punishable with rigorous imprisonment for 

a term of one year or upwards, or of any oifcncc which would 
render him liable to enhanced punishment on a subsequent convic¬ 
tion ; or 

(б) ordered to give security for his good behaviour under section 118 

of the Code of Criminal Procedure, 1898, shall, if so required, 
allow his measurements and photograpli to be taken by a police- 
officer in the prescribed manner. 

4. Taking of measurements, etc-, of non-convicted per¬ 
son* —Any person, who has been arrested in connection with any offence punish¬ 
able with rigorous imprisonment for a term of one year or upwards, shall, 

if so required by a police-officer, allow his measurements to be taken in the 
prescribed manner. 

5. Power of Magistrate to order a person to be measured 

or plxotograpiied* if a Alagistrate is satisfied that, for the purposes of any 
investigation or proceeding under the Criminal Procedure Code, 1898, it is 
expedient to direct any person to allow his measurements or photograph to be 
taken, he may make an order to that cll'cct and, in that case, the person 
to whom the order relates shall be produced or shall attend at the time 
and place specified in the order and shall allow his measurements or photo¬ 
graph to be taken, as the case may be, by a police-officer : 

Provided that no order shall be made directing any person to be photo¬ 
graphed except by a Magistrate of the first class : 

Provided further, that no order shall be made under this section unless 

the person has at some time been arrested in connection with such investigation 
or proceeding. 

6. Resistance to the taking of measurements, etc. — (i) If 

any person who, under this Act, is required to allow his measurements or photo¬ 
graph to be taken, resists or refuses to allow the taking of the same, it shall be 
lawful to use all means necessary to secure the taking thereof. 

(2) Resistance to, or refusal to allow, the taking of measurements or 
photographs under this Act shall be deemed to be an oll'ence under section 186 of 
the Indian Penal Code (Act XLV of 1860). 

7. Destruction of photographs and I'ecords of measure¬ 
ments, etc., on acquittal. —Wiiere any person who, not having been 
previously convicted of an offence punishable with rigorous imprisonment for a 

Mm o one year or upwards, has his measurements taken or has been photograph¬ 
ed in aocqrdunce with the provisions of Uiis Act, is released without dial or 
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discharged or acquitted by any Court, all measurements and all photographs (both 
negatives and copies) so taken shall, unless the Court or (in a case where such 
person is released without trial) the District Magistrate or Sub-Divisional Officer, 
for reasons to be recorded in writing, otherwise directs, be destroyed or made 
over to him. 


8. Power to make rules. — (l) The Local Government may make 
rules for the purpose of carrying into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
provisions, such rules may provide for— 

(a) restrictions on the taking of photographs of persons under section 5; 

(h) the places at which measurements and photographs may be taken; 

(c) the nature of the measurements that may be taken; 

(d) the method in which any class or classes of measurements shall be 
taken; 

(e) the dress to be worn by person when being lihotographed under 
section 3 ; and 

(f) the preservation, safe custody, destruction and disposal of records of 
measurements and photographs. 

9. Suit or proceeding barred for anything done under this 

Act.—No suit or other proceeding shall lie against any person for anything done, 
or intended to be done, in good faith, under this Act or under any rule made 
thereunder. 


NOTES AND COMMENTS. 

A, HISTORY OF VARIOUS SYSTEMS. 

1. History of finger prints as a means of identification.— 

Forty years ago, Sir Francis Galton pointed out the utility of finger prints for 
the purposes of identification of criminals. Shortly afterwards, Sir Edward Henry 
evolved a system of classification which he used with satisfactory results in India. 
The method was adopted by Scotland Yard in 1901. It has since been received 
generally by our tribunals as an accurate and, in practice, conclusive means of 
identification. 

“ Unforgeabie signature The theory of what an eminent 
Australian Judge has termed an “ unforgeable signature is as follows; The 
lines and furrows of the surface of the fingers and the palm of the hand in con¬ 
junction with the intervening ridges, show varieties of patterns which differ in 
each individual. These are permanent throughout life.” 

The main division is into denned types, such as loops, arches, whorls and 
composites, then there ere ridges etc. It was demonstrated by Sir Irancis 
Galton that the chance of two persons having identical linger prints is about one 

i n 64,000 million. 

It was held by the High Court of Australia(l) that the fact of the 
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i i>dividu;*lily of the hiwnan hand is now so generally recognised as to require very 
little, if any, evidence of it.”(2) 

2. Anthropometric measurements (Bertillon system).—(a) 

The measurements taken are—height, span of arms, diameter, and width of the 
hedd, length of right ear, breadth of face, length of left foot, length of left middle 
and little fingers, length of left fore-arm and head. In addition, the colouring of 
the hair and eyes, presence of congenital and acquired peculiarities, and shape of 
features, with photograph...all being noted on the card of the particular indivi¬ 
dual so examined.(8) 

(?») “ The real point of the system,” says Hans Gross, ‘‘is to identify with 

certainty two pictures of the same finger taken at different times. These remark¬ 
able designs which appear on the body three months before birth and after death 
only disappear with the final dissolution of the corpse, maintain their formation 
unaltered during the whole life-time. There is no possible doubt as to the 
durability of these signs, the dimensions may alter a little with time, but that 
character seems just as a piece of lace can be twisted in all directions without 
damaging its original pattern.”(4) 

3. Galton system.— The Galton system consists in taking the 
impressions of the bulbs of fhe fingers and thumbs with printer’s ink on an un¬ 
glazed white paper and then examining them with a magnifying lens. It is based 
on the principle that the individual peculiarities of the patterns formed by the 
arrangement and distribution of the papillary ridges on the finger tips are 
absolutely constant and persist throughout life, from infancy to old age and even 
after death upto the time when the skin perishes through putrefaction, and that 
the patterns of no two hands resemble each other,(5) 

4. Henry’s classification. —Sir Henry divides all impressions into 
four types, namely, arches, loops, whorls, composites. (1) In arches, the ridges 
run from one side to the other without backward turn or twist and ordinarily have 
no delta. (2) Loops have at least one recurving ridge and at least one ridge between 
the delta and the core. In ulnar loops the ridges recurve towards the little 
finger, in radial loops the ridges recurve towards the thumb. (8) Whorls have 
at least one ridge making a complete circuit. (4) Composites are patterns having 
characteristics of two or more of the patterns.(6) 

B. POINTS OF PROCEDURE. 


5. Reports of expei'ts not admissible—experts should 

appear in Court as witnesses.— Where it was urged that the lower 
Appellate Court had acted illegally in excluding from consideration the reports of 
experts from the Finger-print Bureau at Philkur and Allahabad to the effect that 


<1) Rex V. Parker—(iq|2j 14 C L. R. 

(2) 35 Cr. L. J. 29 (Jourral —1934— 
Extract from tlic /.«u' Joum^il. 

(3^ I.yon’s Mod. Jnris. Tth Fd. p. 9'l-95. 

(4) Gross Cr. Invcs. by Adam, 3id Ed. p. 


186. 

(5) Modi’s medical Juris. Oih Ed, 1945, po. 
19 and 41. 

(6) Ency. Brit. \’ol. 12, 14ili Ed. p. 562. 
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the thumb-impressions on the rent-deed in question did not tally with the 
admitted thumb-impressions of the defendant: held that the reports of the 
experts are not legal evidence unless they appear in Court as witnesses and are 
examined by both the parties in respect of their opinions.(1) 

6. Evidence of expert on commission—not satisfactory.— 

It is not satisfactory to examine an expert on commission in the absence of the 
accused. The evidence of the expert has always to be carefully weighed and 
when given on commission its value is very considerably reduced. (2) 

7. Opinion of an expert in another case—not substantive 

evidence. Where in a civil case the fmjrer print expert opinioned that the 
thumb-impressions taken did not tally with that in question, but at the criminal 
trial the said questioned impression was so blurred as to be undecipherable (it 
could not be found who obliterated the marks and whv) : BeU that the opinion 
given in the civil case, even tho’ proved, is not substantive evidence and that the 
opinion admissible is the one given at the trial of the accused for forgery. 
(The expert evidence being thus handicapped, the solitary statement of the 
person who denied having put the thumb impression in question was not deemed 
sufficient for conviction.(3) 

8. Prosecution should prove identity of thumb- 
impressions used for comparison. —Want of objection on the part of the 

accused does not relieve the prosecution of the burden of proving by evidence 
that the impressions taken by the Afagistrate were those of the persons con¬ 
cerned (here two purdanashin ladies). 

The evidence of a finger print expert based on a comparison of a disputed 
thumb-impression with other impressions of the alleged executant is of no value 
where there is no evidence to show that the thumb-impressions with which the 
disputed impression was compared were those of the alleged executant.(4) 

9. Thumb-mark is not “ signature in case of a literate 

person. —A mark is to be considered a signature only in the case of a person 
unable to write his name. Where, therefore, the confession of an accused person 
recorded under S. 1G4, Cr. P. C.. was not signed by him though he was able 
to write, and his thurnb-m irk was taken instead : held that this is not 
“ signature " within the meaning of clause 52, S. 3, of the General Clauses Act. 
[Case remanded forfurther enquiry.](5) 

10. Taking a thumb-impression is not putting a ques¬ 
tion, —(1) The taking of a thumb-iinprcssion, like taking a photograph or 
noticing a deformity or scar, is merelj' observ ance of a characteristic feature of a 

(1) Wadhawa i-. Jai Kishan Dass, 29 P. L. 921, 110 I. C. 810, 29 Cr. L. J. 778. 

R. 125 (1928; [Civil Case], (4) Gaffar Bukhsh v. Emp. A. I. R* 1927 

(2) Nur Din i-. Emp. A. I. R, 1928 Lah. Pat. 408, 101 I. C. 187, 28 Cr. L. J. 411. 

533. 108 I. C. 369, 29 Cr. L. J. 377. (5) Sadananda Pal v. Emp. 32 C. 550, 2 

(3) Ganda Mai Emp. A. I. R. 1928 Lah, Cr. L. J, 405 (1905; 
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man's body and is not equivalent to an answer within the purview of S. 182 of 

the Evidence Act and may be proved against the person whose thumb-impression 

% 

is taken. 

(2) Where an accused person has made a statement voluntarily, and without 
complusion on the part of the Court, it may be used against him. The proviso to 
S. 132 is inapplicable here too, for there is nothing to show that the appellant 
objected to the impression of his thumb being taken. (1) 

C. COURT'S POWER TO GET FINGER PRINTS AND HAVE THEM 

COMPARED. 

11. Practice" of taking finger-print impressions in Court 

objectionable. —The accused was brought in Court, his thumb-prints were 
taken and then an expert from Finger-Print Criminal Department called to 
compare them with the deed in Court. 

His Lordship (Bucknill, J.) observed : “ I know of no law by which an 
accused person can, by words or by questions or by exposing himself to certain 
physical treatment, be made to implicate himself in the crime with which he is 
charged. When he is on trial such an idea of manufacturing evidence is highly 
repugnant to all thoughts of the proper administration of justice." Das, J. remarked 
that it was extremely unfair to take the finger-prints of an accused person in a 
Court of law.(2) 

12. Comparison of accused’s thumb-impression admissible 

and sufficient. —In the case of a forged thumb-impression on a Postal Money 
Order; held that a Magistrate is competent to take the thumb-impression of the 
accused in Court and to have it compared with the document in question, and 
that it is not in the least objectionable to base a conviction on the evidence of 
the expert witness. [Bazari Hajain,{'S) disstd from).(4) 

13. Court competent to direct accused to affix finger- 

impressions. — (1) Per curiam* — X Court or Magistrate has power under S. 73 of 
the Evidence Act to direct an accused person to make finger-impressions, and, 
such impressions being relevant under S. 45 of the said Act, are admissible in 
evidence as is also the evidence of finger-print experts concerning them. S. 842, 
Cr. P. C., relates only to oral questioning of the accused and does not prohibit a 
direction to him to make a finger-impression, any more than it prohibits a direc¬ 
tion to him to face a witness in order that he may be identified. Maung P* Nyun 
V, Mutu Kurpen Chaity{!S) —overmled.6) 

(2) This ruling was followed by the Patna H. C. holding that a Court has 
]mwcr under S. 78, I, E. A., to ask an accused person whether he would consent 
to have his thumb-impression taken for comparison and may draw an inference 

(1) Tunoo Mia v, Emp 39 C. 348, 13 I. C. Thevan 98 I. C. 99, 27 Cr. L. J. 1251 (1926) 

J- (5) 10 Bur. I. T. 32, 35 I. C. 492, 17 Cr. 

Bazan Haiamr. Emp I P. 242, A, I. R. L. J. 316. 

^ 958| 23 Cr. L* J% 638. (6) Emp v. Nga Tun Hlaing I. R* 7. 50, 

(3) 23 Cr. L. .T. 638 A. I. R. 1924. Rang. 115, 83 I. C. 668. 96 

(4) PubKc Prosecutor v» Kandasami Cr. L. J. 108—F. B. 
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adverse to him if he refuses to give his thumb. (S. 5 of Act XXXIII of 1930 
relied upon.(l) 

(3) Where it was contended on behalf of the Crown that the Sessions 
Judge was in error in holding that the thumb-impression of the prisoner taken in 
Court hrd been taken illegally: held that S. 5 of Identihcation of 
Prisoners* Act, XXXlll of 1920, is sufficient authority for taking the 
thumb-impression of an accused in Court for comparing it with the 
document exhibited, and though there was formerly a considerable controversy 
as to whether thumb-impressions could be taken of a person by order of a 
Magistrate, the said Act had been passed to settle all such doubts on the 

subjeet.( 2 ) 

(4) In view of the provisions of Act XXXIII of 1920, it is not wrong on 
the part of a Court to take finger-prints of the accused and to have them com¬ 
pared by an expert with the disputed finger-prints. (3) 

14. Reasons not given—S. 5. of Prisoners’ Identification 

When the Magistrate clearly states that he is satisfied that, for the inves¬ 
tigation of the case, the photographs and the measurements of the accused are 
nceessary, the mere circumstance that no reasons are specifically stated by the 
^fagistrate in his order does not make the order illegal.(4) 

D. KXPKRT EVIDENCE AND ASSESSMENT OF ITS VALUE. 


(1) nULFS OF CAUTION. 

15. Expert must be skilled and his testimony within his 

science. —The opinion of the scientific men upon proven facts may be given by 
men of science within their own scope. The witness must have made a special 
study of the subject or acquired a special experience therein, t. e, he must be 
skilled and have adequate knowledge of the subject.(5) 


16. Expert evidence to be approached with care.—Evi¬ 
dence of an expert should be approached with considerable care and caution 
specially where much depends upon such evidence. The question as to the 
identity of thumb-impressions on two or more documents for the purpose of 
ascertaining whether the thumb-impressions are of one and the same person, is 
eminently a matter for the Jury and not for the Judge.(6) , 

(2) EXPERT EVIDENCE AND COURT’S OWN DISCRETION—SUFFICIENT. 


17, Finger-impressions—a sure means of identification.— 

The Hon’ble Mr. Stanyon of the Nagpur Court in his very elaborate and learned 


(1) Zahuri Sahu ?■. Emp {Pot.) 106 I. C. 
2 12, 28 Cr. L. J. 1028 (1927). 

(2) Supdt. and R. I . A. v. Kiran EalaDasi 
A. I. R. 1926. . Cal. 531, 93 I. C. 73, 27 
Cr. L. J. 409. 

(3) Basgit Singh r. Fmp. 6 p. 305, A.I.F. 
1928 Pat. 229, 104 I.C. 6:^6, 28 Cr.I-.J. 850. 


(41 J- E. Cubby f. Emp. A. I. R. 1936 
Cal. f.5, 161 T. C. 238, 37 Cr L. J. .521. 

(5) U. S. Shipping Board i>. “St. Albans” 
(P. C.) A. I R, 1931 P C. 183. 

(6) Panchu Mondal v. Emp. IC. L.J. 
385, 2 Cr. L.J. 311 (IC05), 
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judgement observed :— 

(а) Human features invariably differ. —“ We may classify 

human beings and human features, but we cannot bring about or 
find a precise agreement between any two; we have white men, red 
men, and yellow men: we have well-ascertained and defined types of 
humanity: we have in each type classifications of hair, eyes, noses, 
mouth and so on: but a large residue of difference between any two 
individuals remains as it were a recurring decimal wliich cannot be 
extinguished. The difference between each human face and every 
other of its species, upon which evidence of identity has always so 
firmly rested, can be easily observed, but it cannot be specifically 
and completely isolated. We know that it is there but we cannot 
in any case completely define its details. 

(б) Finger impressions have got exact differences,—“But, 

in the case of finger-impressions, there is no question of dealing with 
those evanescent expressions which so largely contribute towards 
recognition of the identity of a human face. The exact differences in 
such impressions can be pointed out with as much certainty 
as the differences between Uie maps of two countries. Indeed there 
has never yet been found any case in which the pattern made by 
one finger exactly resembled the pattern made by another finger 
of the same or of any other hand. On the contrary, the one may 
readily be differentiated from all others by comparison.” 

(c) A reliable mode* —Therefore, for all judicial purposes, a reliable 
mode of practically certain identification has been obtained, and its 
evidential value is so great as to render it superlluous to seek 
confirmation from other sources.” 

The Indian Evidence Act has been amended by Act V of 1891), expressly 
with reference to finger impressions. Under S. 45, as amended, expert evidence 
may be given of finger impressions; whUe S. 73 has been apphed to them with 
necessary modifications, so as to permit of that comparison which is so indis- 
pensible for arriving at a finding on the basis of their deciphecment(l). 

(8) REQUIRES CORROBORATION. 

* 

18. Evidence of expert requires corroboration.— Bucknill J. 

observed: “ I think that, apart from the fact that I should be rather sorry 

witliout any corroborative circumstances, solely and entirely upon 

similarity of thumb marks or finger prints, to convict the accused. The very fact 

of taking of a thumb impression from an accused is in itself sufficient for setting 
aside the conviction.(2) 

I ^ 1-R. I. SCr. L. ~{2)~BHzaxi Hajara p. Emp. I P. 42 A.^ 

J. -540, ^^7 -229. ^^2 Pat. 73. 68 1. C. 958, 232 Or. L, J. 

63B. 
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Note. The second part of his Lordship’s observation has been superseded 
by the Identification of Prisoners’ Act since passed. 

19. Insufficient for conviction.— Where, in a civil suit, the 

plaiiitiff petitioner alleged that the defendant when he borrowed money from him 
had put his thumb-impressions on his bahi, but the expert from the Finger Print 
Bureau was of opinion that, on comparison of defendant’s thumb-impression with 
that in the bahij he found that they did not correspond with the disputed one, and 
the plaintiff accused was, in due course, convicted of forgery: held that the 
petitioner should not have been convicted on the sole testimony of the expert 
witness.(l) 

20. Finger-prints clear—good argument.— If the finger-prints 

are clear enough to sustain an argument, there is no reason why an argument by 
way of deduction should not be as sure a foundation for a conclusion, say even 
better, than the one based on direct evidence. 

Court to apply its own miad.— There is nothing in the so-called 

science of finger-prints or the qualification of an expert which should prevent a 
Court from applying its own mind to the evidence in the case and form its 
conclusions on the similarities or differences established. The argument in finger¬ 
print cases rests on a simple deduction from a number of observations of the 
similarities and differences between the finger-prints. It is a different question in 
each case whether such similarities or differences are established.(2) 

21. Acceptable when not in conflict with direct evidence,— 

Tlie reasonable course for the Court to adopt is to accept the opinion of expert 
witnesses which is not in conllict with the direct evidence not to discredit the 
direct evidence on the strength of the opinion against it, nor to evolve a theory of 
one’s own. 

It is not decisive —An opinion of an expert witness, not based on any 

iiixeorable well-defined laws of nature, cannot be taken as decisive specially when 
there is direct evidence opposed to it.(<() 

22. Opinion ol experts based on comparison admissible 

and good. —The opinion of an expert who compared the thumb-impression of 
the accused with that on the deed and the Sub-Kegistrar’s book is admissible 
under S, 45, 1, K. A. Illustration (c) to that section makes it abundantly clear 
that, in a case like the present, the opinion of the expert formed by a comparison 
of tlie various thumb-impressions is admissible in evidence. It follows that the 
procedure adopted by the JMagistrate was one in strict accordance with law, and 
that the acquittal was unjustified. [Acquittal set aside].(4) 

23. Value depends upon discretion of Court—each case 

on its own merits. —The opinion of a finger print expert must have the same 


(1) Jassu Ram, v. Emp. 4 L. 246, A. I. R. 
1923 Lah. 622. 77 I. C. 423, 25 Cr. L.J. 
375. 

(2) Public prosecutor v. Virammal A.I.R. 
1923 Mad. 17B, 69 I. C. 374, 23 Cr. L. J. 
694. 


(3) H. Mansel Plcydell v. Emp. A. I. R. 
1926 Lah. 313, 96 1. C. 641, 27 Gr. L. J. 
977. 

(4) Supt. and R. L. A. v. Kiran Bala Dasi 
A. I. R. 1926 Cal. 531, 93 I, C. 73, 27 Or. 
L,J. 409. 
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value as the opinion of any other expert such as a medical officer. 

In each case the expert evidence is only a guide to the Court to direct its 
attention to iCto judge of its value. The Court is at liberty to use its own dis¬ 
cretion and to come to a conclusion either in affirmance of or differing from the 
view taken by the expert, and in this view it is correct to say that it is not safe 
to convict an accused person upon the sole testimony of an expert. Kach case 
must, however, depend on its own circumstances.(1) 

24. Conviction can be based on identity of finger prints.— 

Where, in a case of burglary, the police found that pieces of glass, the broken 
window panes of sky-lights, bore certain finger-impressions, which were found by 
the Deputy Superintendent of Police in charge of Finger Print Bureau to tally with 
admitted finger prints of appellant, and it was contended on the authority of 
Bezari Hajam v, Emperor{2), and Jassu Ram v. Emperor, (3) that it would 
be unsafe to base a conviction on the solitary testimony of the finger print 
expert : 

Held (following Basgit Singh v. Emperor, (4) that a Court cannot refuse 
to convict a person on the evidence of a finger-print expert merely on Ithe 
ground that it is unsafe to base a conviction upon such evidence. 

It was remarked in this case that if corroboration was necessary that 
was available in the confession of a co-accused.(5) 

25- Evidence of finger-prints—acceptable.— In a ease of 

house-breaking which turned largely upon finger marks on a window which had 
been broken, and it was contended that finger-print evidence was secondary 
and that such presumptive evidence might he given only as corroborating direct 
evidence : held that the Court may accept evidence of finger-prints tho* that 
may be the sole ground of identification.(fi) 

2B. Court should examine the evidence well.—Where, in a 

case of burglary, the finger-impression found on the hasp of a trunk was found 
to be identical with the left thumb impression of the appellant, and that was 
the only evidence against him : held that it cannot be laid down as a rule of 
law that it is unsafe to base a conviction on the uncorroborated testimony 
of a finger-print expert ; but true rule is one of caution, f. e, to say, the Court 
must not take the expert's opinion for granted, but it must examine his evi¬ 
dence in order to satisfy itself that there can be no mistake. 


Points of identity not similar. —In the present case, the evidence 

as to the identity of the thumb impression on the hasp is based on a com- 
pimson of the left thumb-impression, which shows that all the points on which 


n> Baseit Sin?h r». Fmo. 6 p. 305 A. I. R. 
1^28 Pat. 129. 104 T. C. 626, 28 Cr. L. J. 
850. 

(9.) 1 P. 242, 23 Cr. h. T. 638. 

(3^ 4L. 246, 25 Cr. L. J. 375. 

(4'i 6 P. 305, 28 Or. L.T . 850. 


f5) Sardara v. F.mp. A. I. R. 1930 Lah. 
667. 125 I. C. 639, 31 Cr. L. J. 877. 

(6)33 Or. I.. J. 11 (Journal—1932)— 
“Justice of the Peace.’* See also 32 Or. L. 

J. 14. 
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identity is sought are not similar. (Benefit of doubt given to the accused).(l) 

27. Expert evidence need not necessarily be corroborat¬ 
ed. —Where thumb and finger impressions were found on certain articles in a 
house which had been burgled and the expert was of opinion that they were 
the impressions of the accused who had been previously convicted and there 
was no other evidence to connect the accused with the offence : 

Held : (i) that it is going too far to say that the Court must insist upon 
corroboration of the evidence of a finger-print expert, but {ii) that the Court 
must be careful not to delegate its authority to a third party and must satisfy 
itself as to the value of the evidence of the expert in the same way as of the 
other evidence, and {iii) that the Court has to rely on expert evidence on two 
distinct points, viz.^ the similarity between the marks and the possibility of 
finding impressions of two individuals corresponding in so many points of 
resemblance.(2) 

(4) PALM-TMPHESSIONS. 

28. Palm-Impressions.—Opinion of expert admissible.— 

Held that the opinion of an expert on the identity of a palm-impression is 
admissible in evidence under S. 45 of the Evidence Act. The Crown Counsel 
argued that knowledge of the impression of the palm is sufficiently organised 
to fall within the term “science** employed in S. 45. His lordship observ¬ 
ed :—“No section of the Evidence Act prevents any similarities or dissimilarities 
of palm impressions from being recorded in evidence. Evidence of similarity 
of the impression of the foot, shod or unshod, is admitted by the Courts in 
India and in Great Britain and in every other country tho* there is no science 
of such impressions. I think that palm impressions are akin to finger impres¬ 
sions. The knowledge in both is a study for the same class of experts. Both 
are in fact a portion of the same science*’.(3) 


(1) Ilarendra Nath Sen v. Emp. A. I. R. 
1931 Cal. 441, 133 I. C. 111, 32 Cr. L. J. 
1001. 

(2) Fakir Mohamed Ramzan v. Emp. 
60 B. 187, A. I. R. 1936 Bom. 151, 162 I. C. 


231, 37 Cr. L. J. 539. 

(3) Emperor v. Babulal Behari, 52 B. 223, 
A. I. R. 1928 Bom. 158 , 1061.0.508,29 
Cr. L. J. 410. 



CHAPTER;X1. 

Identification by handwriting. 

Introductory.— Identification by means of one’s handwriting, or 

identification of handwriting, plays an important part in cases of forgery and 

false or fraudulent documents in Criminal Courts as also in a number of civil 

Incases. 

T proving handwriting is given in Sections 47 and 73 of the 

ndian Evidence Act. The main thing is the comparison of two exhibits, the 

the oth^the^ admitted and proved writing called “Standard writing” and 

^di^^of f^ts T ® For this purpose and for arriving at a 

Cour^or bv th' “ questioned documents are summoned either by the 

r^^Lt unLT f and the opinion given by the said experts is 

relevant under Sections 45 and 46 of the Evidence Act. ^ 

depent^^ 1 ^ of fact 

jjere f’o* a few points may just be mentioned 

th ““ o^PCJ-t in handwriting does not carry with it 

awav bv ^ ® expected not to be entirely Ld 

Zt in enormous amount of .technical words, with numerous alliterations, 

relevant provisions of law. 

s. 46. I. B. A. (already quoted). lUus.-(c) The question is • whether a 
Wtain document was written by A. Another document is produced which is 
proved or admitted to have been written by A : 

were written the question whether the two documenU 

were written by the same persons or by different persons are relevant. 

relevant -When handwriting when 

anv 7 f° by whom 

fh h .1 ™ written or signed, the opinion of any person acquainted with 

the handwriting of the person by whom it is supposed to be written or signed, 
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that it was or was not written or signed by that person, is a relevant 
fact. 

Explanation^ —A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has received 
documents purporting to be written by that person in answer to documents 
written by liimself or under his authority, and addressed to that person, or 
when, ill the ordinary course of business, documents purporting to be written 
by that person have been habitually submitted to him. 

Illtistration* 

The question is: whether a given letter is in the handwriting of A, a 
merchant in London. 


B is a merchant in Calcutta who has written letters addressed to A, and 
received letters purporting to be written by him. C is B’s clerk, whose duty 
it was to examine and liie B’s correspondence. D is B’s broker, to whom B 
habitually submitted the letters purporting to be written by A for the purpose 
of advising with him thereon : 

The opinions of B, C, and D, on the question whether the letter is in the 
handwriting of A, are relevant, though neither B, C, nor D ever saw A 
write. 


S« 73, !• E* A* Comparison of signatwre^ writing or seal with others 
admitted or proved, —^In order to ascertain whether a signature, writing or seal is 
that of the person by whom it purports to have been written or made, any 
signature, writing or seal admitted or proved to the satisfaction of the Court to 
have been written or made by that person, may be compared with the one 


which is to be proved, although that signatui’c, writing or seal has not been 
produced or proved for any other purpose. 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling the Court to compare the words or figuies 
so written with any figures aUeged to have been written by such person. 


This section applies also with any necessary modifications to finger- 
impressions. 

Notes & Comments. 

A. POINTS OF PROCEDURE. 

1. Entries not to be conspicuously marked— Where the 
witness who ident.iied the handwriting was allowed to mark with red 
portions of certain exhibits which were in the handwriting of the appeUant : held 
that that should not have been permitted for the marks were calculated to 

assist the other witness who came after him.(l) 

2. Handwriting expert to be referr^_to.—Tojhejiandwnt^ 


1.0.513.12 0 . L.J. 537 (1311) 


Makbul Ahmed v. Einp. (Oudh) 12 
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experts are referred questioned documents of every description. He studies era¬ 
sures, obliterations, additions to writings, false seals, water-marks, imitations of 
stains or marks of any character whatever on the paper, age and chemical nature 
of inks and papers, type of pen or pencil .used.(l) 

3 . Use of scientific treatises—-expert witness how to be 

contradicted ?—^"fhe use of scientific treatises may lead to error if either those 
who so use them are themselves not experts in the matter dealt with or are 
not assisted by experts to whom passages relied upon may be put. 

For the purpose of contradicting an expert witness, not only should the 
passages relied upon be put to him but he should by cross-examination be given 
notice of the deductions which the defence seek to draw from them, so that 
witness may give an answer if he can.(2) 

4 . Expert in handwriting to be examined in Court—not 

on commission —Where an expert in handwriting is the principal witness in 
the case, an application for his examination on commission should not been 
granted. He should be examined in Court, so that the accused might cross- 
examine him.(8) 

B. MEANING OF WORDS. 

5 . “Habitually” in S. 47 explained.— (i)Xhe word “habitually” 
occurring in S. 47 of the Evidence Act means “usually”, “generally” or 
“according to custom.” It does not refer to the frequency of the occasion but 
rather to the invariability of the practice. A clerk employed to examine and 
file certain papers is a person who is competent under S. 47 to give evidence 
as to the identity of the handwriting of another person which he examined.(4) 

(2) Opinion of one’s clerk—relevant. —lleldt that the opinion of 

a person as to the identity of the handwriting of liis clerk is relevant under 
S. 47 of the Evidence Act.(5) 

(3) Opinion of a person acquainted with handwriting 
relevant. —{A case of forgeryh(6) 

6. “Purport ”:—(!) Standard writing to be proved before 

comparison* —Section 78 of the Evidence Act does not sanction the com¬ 
parison of any two documents, but requires that the writing with which the 
compiirison is to be made or the standard writing, as it is called, shall be 
admitted or proved to have been written by the person to whom it is 
attributed and then the writing to be compared with the standard : or in other 
words, the disputed writing must purport to have been written by the same 
person, i. e., to say the writing itself must state or indicate that it was written 

(1) Ency, Brit. Vol. 12, 14th Ed. p. 561. (4) Emperor v. P. B. Pondc A. I. R. 1925 

(2) In re Grande Venkata Ratnam, 22 C. Bom. 429, 89 I. G. 1042, 26 Cr. L.J. 1474, 

W. N. 745, ,46 I. C. i593, l9Cr.L.J. 753 (5) In re Ghamia Singh, 18 P. R. 1915, 

(1918). Cr. 28 1. G. 722, 16 Cr. L.J. 338—F. B. 

(3) McGrath v. C. Brachis, 2 M. W. N. (6) Jagan Nath v. Emp. A. I. R. 1927 

97, 9 1. C. 347, 12 Cr. L.J. 61 (19U) Uh. 724, 101 1. C* 493, 28 Cr.L.J. 461^ 463. 
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by that person. The section,does not specidcaUy state by whom the comparison 

may be made, though the 2nd clause of the section dealing with a related 

subject expressly provides by way of contrast that in that particular connection 
the Court may make the comparisou.(l) 

(2) “Piirports” in S. 73.1. E. A., means ‘alleged. ’-The word 

“purports” in S. 73 of the Evidence Act means “alleged.” It is not neces¬ 
sary that the writing in dispute must expressly indicate that it was written by 
the person to whom it is attributed. When an anonymous writing is ascribed by 
the prosecution to a particular person (the accused), itpwtpoTts to have been 

written or made by that person and may, therefore, be compared under S. 73 
of the Evidence Act.(2) 

C. PROOF OF HANDWRITING 

7 . Ordinary methods of proving handwriting.— The ordinary 

methods of proving liandwriting are (t) by ealling as a witness a person who 
wrote the document or saw it written or who is quahhed to express an opinion 
as to handwriting by virtue of S. 47, I. £. A. ; (ii) by a comparison of hand¬ 
writing as provided in S. 73, I. E. A., and (m) by the admission of the person 
against whom the document is tendered. A document does not prove itself, nor 
is an unproved signature proof of its having been written by the person whose 
signature it purports to be. 

Handwriting may also be proved by circumstantial evidence such as 
under S. 67, I.E.A,, which prescribes no particular kind of proof.(3) 

8 . Compd^rison Etllowod. —^A party wishing to prove that a docu¬ 
ment is in the handwriting ol a particular person can rely : (i) on exp^t 
evidence under S, 45, I. E. A., or (ti) the opinion of a competent witness under 
S. 47, I. E. A., or {iii) on a direct comparison of the document with proved or 
admitted document under S. 73, I. E. A. The accused can ask the Court for a 
comparison of the handwriting and the documents thus secured should be 
placed before the Jury for comparison and decision.(4) 

D. VALUE OF COMPARISON. 


9. Comparison a hazardous mode of proof. —A comparison 

of handwriting is, at all times, as a mode of proof, hazardous and inconclusive, 
and especially when it is made by one not conversant with the subject and 
without such guidance as might be derived from the arguments of counsel and 
the evidence of experts. 


(1) Barindra Kumar Ghose, v. Emp. 37 G. 
467, 7 I. C. 359, 11 Cr. L. J. 453 at 465. 

(2) Emperor v. Ganpat Balkrishna, 14 
Bom. L. R. 310, 15 I. C. 649, 13 Cr. L. J. 

505. 

—For signs of forgery, see 32 Cr. L. J. 
57, A, I. R. 1913 Jour. 65. For signs of 
genuineness, see A. I. R. 1931 Jour. 89. For 


selectioA of standard for comparisions see 
32 Cr. L. J. 49. 

(3) Berindra Kumar Ghose v. Emp. 37 
G. 467, 7 I. C. 359. II Cr.L.J. 453 at 
465. 

(4) Khijir-ud‘din v. Emperor 53 G. 372, 
A. I. R. 1926 Cal. 139, 92 I. C. 442, 27 
Cr. L. J. 267. 
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In GohintTs case(l) it was held that ‘*a comparison of signature is a mode 
of ascertaining the truth which ought to be used with very great care and 
caution. ”(2) 

10. Similarity of handwriting not a safe or certain test.— 

Similarity of handwriting affords some assistance in determining whether the 
evidence adduced to connect a certain person with the forgery can be believed, 

but the test is by no means safe or certain, (Srikant{S), Kaltckarant{4) and 
Lalta Prasad{5), Folld.)(6) 


11. Points to be noted for comparison. —Note the following 

points ; (t) The’writing with which the comparison is made by the expert witness 

should be proved beyond question or doubt to be that of the person 
alleged .(7) 

(«) A comparison of signatures is a mode of ascertaining the truth 
which ought to be used with very great care and caution. 


(tn) When there is no comparison by the expert in open Court before 
the accused with the document proved or admitted to be in his handwriting, 
the evidence of the expert is inadmissible. 

(*o) A comparison of a writing in ink with that in chalk on a black-board 
IS impossible.(8) 

12, Further directions.— (t) The documents alleged to be forged 

must be proved to be in the accused’s handwriting. A^ bald statement that 

the standard writings are in the handwriting of the accused is not sufficient, 

in case the witness saw the accused write documents, he should state how 
long ago. 


(m) In case of comparison, the expert should generally point out marked 
peculiarities in the ordinary writing of the accused which are reproduced in 
the forged documents, the accused being unable to avoid them. 


(iii) When the handwriting of the accused is not in any way peculiar or 
eccentric, particular weight cannot be attached to the evidence of comparison. 

(tv) All the standard writings, to be compared, should not be put to¬ 
gether separately from the disputed ones, so that they may give no indication 
to the expert.(9) 


13, Samples of writing—allowed for comparison. —Where 

It was contended that the processes by which the handwritings were compared 
were not performed in open Court, but there were samples of the writer’s 


(1) 22 W. R. 

(2) Barindra 
i>. 7 I. c. 


46 

(1910). 

3) 2 Cr. L.J. 

4) 9Cr. L.J. 498.1 

5) U Or. L.J, 114. 


272, 

Kumar Ghose v. Emp. 37 C, 
359. 11 Cr. L.J, 453 at 465 


L. T. 353. 


(61 Abbas Quli Khan v. Emp, 17 O. C. 
276, 25 I. C. fl3. 15 Cr. L. J. 463. 

7) 22 W. R- 272, reld. upon. 

Surcsh Chandra v. Emp. 39 C. 606, 14 
753, 13 Cr. L.J. 289 (1912). 

(0) In re Basrur Venkata Rao, 22 M. I , 1 
270, 14 I. C. 418, 13 Cr. L.J. 226. 


J 
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handwriting, either proved or admitted to be genuine, which were used as 
standards of comparison, shown to the expert in open Court and he pronounced 
his opinion thereon: Heldy that that was sufficient, and that there was no 
objection here such as the one raised in Suresk Chandra^s case(l).(2) 

E. TYPE WRITERS AND EXPERT OPINION. 

14. Type-writers—opinion of expert not admissible tho’ 

helpful —The opinion of an expert to the effect that one document has 
been type-written on the same machine as another document is not admissible 
under S. 45 of the Evidence Act. It is for the Legislature to amend the Section. 
The Court may, however, ask the witness to explain whether the two documents 
have or have not been type-written on the same machine, but must come to 
its own conclusion and not treat such assistance as an expert opinion—a relevant 
fact itself. 

The identity of the machine on which two letters have been written 
would not by itself show that the writer of the two is one and the same person ; 
other evidence is necessary.(3) 

15. Type-writers—expert evidence as to peculiarities of 

typing—admissible. —Altho* S. 45 E. A. makes no reference to tj’-pewriters, 
yet evidence as to certain peculiarities in the typing of the documents, resulting 
from defects of the machines by which documents were typed, can be compe¬ 
tently given by an expert who had an opportunity of examining the documents. 
The Court is to draw its own conclusion as to the source and authorship of 


the documents from the whole evidence.(4) 

F. EXPERT EVIDENCE AND ITS VALUE. 

16. Expert Evidence-danger of relying on.—(1) Rule of 
caution— In Re.r v. Biwen (The Times 9th May, 19.35) the appellant was con¬ 
victed of writing threatening letters according to the evidence of handwriting 
given by an expert. But. even after his conviction, letters in the same hand¬ 
writing were received which could not have been written by the prisoner. 
The Lord Chief Justice accepted the appeal accordingly. This serves as an 
example of the great danger of relying on handwriting evidence, either principa y 

or alone, in order to obtain convictions. . i j 

(2) But good enough to assist the Court— On the other hand, 

Cockburn. C. J. said » The evidence of professional witnesses is to be viewed 
with some dejrree of distrust, for it generally comes with some bias but 
within proper limits it is of very valuable assistance m inquiries of this kind. 
The advantoRc is that habits of handwriting are detected and disclosed by science, 


skill and experience.” _ 

■■■'m 13 Cr. L. T. 28?!^ j > on T r 

(7) Tn re Sithava Naik (Mad.) 30 I. C.. 

751. 16 Cr. L. I- 703 (!915). 

69^3' THabwala v. Emp. A. I. R. 1933 AIL 
0. 145 I. C. 481, 34 Cr. L.J. 967. 

To the same effect Bucheha Babu v. 


Kmp. A. I. R. 193.5 Ah. 162, 155 I. C. 369. 
36 Cr. L.J. 681. 

^4^ Mana’'endra Nath Rov V. Kmp. A. i. 

R. 1933 All. 498, 148 I. C. 833, 35 Cr. L. J. 
768. 
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Similarly, assistance derived from expert evidence has been appreciated in 
many cases.(l) 

(2) UNSAFE TO CONVICT ON EXPEUT EVIDENCE ALONE. 

17 Very unsafe.— To base a conviction upon the opinion of an 
expert in handwriting is, as a general rule, very unsafe. There may be cases 
in which the handwriting concerned is of such a peculiar character and discloses 
so many variations from the ordinary standard that the conclusion would be 
morally irresistible, but such cases are very rare. Tlie similarity may be simi¬ 
larity in disguise, while the difference between a heavy hand and a light hand 
is too uncertain to act upon. Persons of similar education and employment, 
and also employed together, have a strong tendency to assimilate their hand¬ 
writings. In a case where many persons are employed, the prosecution should 

make an attempt to show that the accused is the only person who could have 
written the forged exhibits.(2) 


18. Very uus&fe- Where the case for the prosecution was that two 
anonymous letters (which were of a threatening nature; were in the disguised 
handwriting of the person who wrote two admitted documents, and tiie 
opinion of the expert examined in the case was that all the four documents 
were in the handwriting of the same person, but there were great 
many matters in which the general characteristics of the handwriting 
m the anonymous letters differed from the other ones, and the different writings 

^bserer”***’ considered the same handwriting even by a casual 

Held (following Srikant v. Emperor, (2) quoted above ■—({) that it i» 

not established beyond reasonable doubt that the appellant wrote the anonymous 

letters and {^^) that to base a conviction on the opinion of an expert in Lnd- 
writing IS, as a general rule, very unsafe.(3) 

19. No marked peculiarity in handwriting-expert opi- 

Lnd“wr"r ® ■ COnviCtion.-Expert evidence derived from comparison Jf 

handwiting is very valuable as evidence corroborating the direct cvideL if anv 

on the point, but it is only m rare cases that it can take place. Where a 
Ind tTtiS f handwriting of the accused 

it th r ‘^tyle rare, it is unsafe to conclude 

that the accused was the author of the forged signatures 


Wl ^Srikan^' portion) p. 101. 

J- to J. ^ 

6 9 


( 1909 ). 

(4) Lalta Prasad p. Emperor (Oudh) li 
9 
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20- —Expert evidence alone not sufficient. 

(^) As a general rule, it is very unsafe te base a conviction simply on 
the opinion of an expert. 

(n) The evidence of a person supposed to be acquainted with the hand¬ 
writing of another is not admissible under S. 47 of the Evidence Act, if it does 
not state facts which (according to the Explanation to the Section), would 
make his opinion relevant. 

{iii) Similarly, the evidence of a witness who is not positive as to identity 
of handwriting is of no value.(l) 

21- Evidence of expert—not to be accepted blindly, but 

subject to corroboration. —Most certainly a Court ought not to accept 
blindly the evidence of handwriting expert and should usually require substantial 
corroboratian before making it the basis of a conviction. Where, however, the 
Session Judge examined the expert evidence in great detail and many of the 
points made out by the expert were quite obvious, making the forgeries so 
palpable as to admit of no doubt, and there was also the circumstance that 
the rights which the documents conferred could not have come into existence 
on that date, the conviction was upheld. (Producing copies of forged originals 
held to be an offence under S. 471. I, P. C.)(2) 

22. Criterion.—(») A conviction should not ordinarily be based on 
the mere evidence afforded by comparison of handwriting by expert. 

(ii) But when the peculiarities are numerous or striking and there are 
many mannerisms of the forger that he is unable to avoid in committing the 
forgery, the Court may safely conclude on expert-evidence alone that the writing 
is that of a particular person.(3) 

23. Handwriting expert—unconsciously a partisan.—it 

must be borne in mind that an expert witness, however impartial be may 
wish to be, is likely to be unconsciously prejudiced in favour of the side 
which calls him. The mere fact of opposition on the part of the other side is 
apt to create a spirit of partisanship and rivalry, so that an expert witness is 
unconsciously impelled to support the view taken by his own side. Besides it 
must be remembered that an expert is often called by one side simply and solely 
because it has been ascertained that he holds views favourable to the interest 
of that side.(4) 

24. With no independent opinion. —Experts do not indeed 

(1) Jalal-ud-Din i;. Emp, 147 P. L. R, 226 (1912)^ 

1912, 15 I. C. 979, 13 Cr. L. J.5 63. (Srikant, 2 Cr. L. J. 353. Lalta Prasad, 

(2) Girdhari Lai y. Emperor A. I. R. 1925 11 Cr. L. J. 114, Kali Charan, 9 Gr.L.J. 

Oud. 413, 86 I. C. 993, 26 Cr. L. J. 929. 498—rcf6. to.) 

(3) In re Basrur Venkata Row. 22 M. (4) Hart Singh v. Lac hhm a n Devi, 12 P.L. 

L. J. 270, 14 I. C. 418, 13 Cr. L. J. R. 1921, 2 L.L. J. 119, 59 I, C. 220. 
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wilfiiUy misrepresent what they think but their judgments become so warped 

by r^arding the subject in one point of view that, even when conscientiously 

disposed, they are incapable of forming an independent opinion. Being zealous 

partisans, their belief becomes synonymous with faith as defined by 
Apostles.(l) 

% 

25. Jury to decide as to reliability of expert evidence.— 

The question of reliability of an expert in handwriting is clearly one for the 
Jury to decide. Some people including Judges have great fiith in this kind of 
evidence, while others take the view that it is seldom reliable. So they have to 

decide whether they think that they ought to rely upon the evidence 
or not.(2) 


26. Court not to surrender its own opinion to that of 

experts. —Held that a Court is not to surrender its own opinion to that of 
experts who are called before it. but, with such help as the experts can afford, 
the Court must form its own opinion on the subject in hand.(6) 

27. Professional identifier’s evidence—to be rejected-— 

While dealing with the case of a professional identifier of signatures, held : that 
the Courts and all officers who have to receive documents, on which signatures are 
identified, should remember that they are not bound to accept the identification 
merely because the nature of the identifier’s profession entitles him to perform 
identification. The evidence of such professional identifier (in this case a 
Mukhtear) should be rejected.(4) 


28. Court not '^to be led away by technical words. —Expert 

opinion in the case of handwriting has to be received with caution. Experts 
in handwriting always try to impress themselves by reference to pen-holds, 
pen-pressure, pen-pause, pen-scope, pen-presentation, pen-lift, hand-movements, 
movements of letters and spaces, angles of pen. understrokes and muraerous 
other things but attention must be paid, in the case of particular documents, 
to the formation of letters, pen-habits and idiosyncracies of the writer. 


Independent finding necessary. —A comparison of handwriting 
IS something hazardous and Inconclusive and should be made with care and 
oauti<m in the light of expert evidence, arguments and other ways ensuring a 

rg t ecision. The Court should come, to an independent finding and its own 

dicision as to the authorship of handwriting. 

Identity.— The identity or resemblance iM handwriting has to be found 


*'• Emp. A. I. 


(3) In the matter of U. an Advocate. 

R- *935 Rang, 178, 156 1. C. 
582,36 0. L. J. 961. S. B. 

(4) In re R. a Mukhtear of Chahra. 16 d 
A. IL R, 1937 Pat. 138, 167 I. C. 

668, 38 O. L. J. 41l-~.S.B. 
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found out on the value of the effect of various considerations such as general 

characteristics, mannerisms, etc.(l) 

/ 

29. Requires corroboration.— The value of expert evidence (in 

this case as to handwriting) depends largely on the cogency of the reasons on 
which it is based. In general it cannot be the basis of conviction unless it 
is corroborated by oiher evidence. (2) 

30. Corroborative value-— The opinion of an expert has a corrobo¬ 
rative value only and is useful for ascertaining whether the direct evidence is 
true or not. It is absolutely unsafe to base a conviction on that opinion only, 
when there is no other evidence in the case.(S) 

(3) NEED NOT BE CORROBORATED, 

31. Handwriting expert need not necessarily be corro¬ 
borated- —Where it was contended that the evidence of a handwriting expert 
was necessarily of a very inconclusive nature which should not be accepted so 
as to be the main basis for a conviction : Held that there is nothing in the 
Evidence Act to require the evidence given by an expert to be corroborated 
before it could be acted upon as sufficient proof of what the expert 
stated ; of course the question as to how much reliance a Court would be entitled 
to place on his statement must necessarily depend on the facts and circums- 
fn7ices of the particular case,(4) 


(1) Jitendra Nath Gupta v. Emperor. A.I. 
R. 1937 Cal. 79, 169 I. C. 977, 38 Cr. 
L. J. 818—S. B. 

(2) Saqlain Ahmad v. Emo. A. T. R- 19?6 
All. 165. 160 I. C. 264, 37 Cr. L. J. 268. 

(3) Mir Abbas Hayat v. Emp. A. I. R- 


57 Pesh. ’ 99, 172 I. C. 540, 39 Cr. L. 
234 * 

4) L^dhatam Narsinghdas, A. I. 

id 4, 1944 K. 305, 218 1. C. 379, 46 
L t* 490. 

(Fakir Mahmud, 37 Cr. L. J. 539 scld. 
on.) 




CHAPTER XII. 

Identification of Pbisoners and Previous Convicts. 

Introductory. —In criminal cases, questions often arise as to enhanced 
punishment to be awarded to a prisoner who has been found guilty of the offen- 
^ ce he was being tried for. There are many points worthy of consideration for 
enhanced sentence; for example, the prevalence of the crime in a particular 
locality, the nature of the offence, the circumstances under which it was com¬ 
mitted, or the antecedents of the prisoner. This last element includes previous 
convictions standing against him which, when relevant, come into play mainly in 
oases falling under Sec, 75 of the Indian Penal Code. 

It is essential for that purpose to prove the identity of the supposed 
previous convict ard the prisoner at the bar. The procedure and the mode of 
proof have been presrrihed by the Criminal Procedure Code and, in order to 
facilitate measures for identification, the Legislature has enacted Identification of 
Prisoners Act of 1920 (which has already been reproduced in the Chapter on 
Finger-prints). 

Before the occasion arises for the above process, it is of primary impor¬ 
tance, however, to determine whether the previous conviction, or the bad 
character of the prisoner, is relevant and admissible under the provisions of the 
Indian Evidence Act, 

The scope of this Chapter ha<i, therefore, been so expanded as to cover 
many points of general utility in cases of previous convictions apart from the 
aspect of identihoation alone. Here they follow:— 

RELEVANT PROVISIONS OF LAW. 

76, 1. P. C. enhanced punishment in case of previous 

convicts. —Whoever, having been convicted,— 

(а) by a Court in British India, of an offence punishable under Chapter 
XII or Chapter XVII of this Code with imprisonment of either description for a 
term of 8 years or upwards, or 

(б) by a Court or tribunal in the territories of any Native Prince or State 
in India acting under the general or special authority of the Governor General in 
Council or of any Local Government, of an offence which would, if committed 
in British India, have been punishable under those Chapters of this Code with 
like iroprisonmfnt for the like term, 

shall be guilty (if any offence punishable under either of those Chapters 
with like imprisonment for the like term, shall be subject for every such subse¬ 
quent offence to transportation for life, or to imprisonment of either description 
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which may extend to 10 years. (Introduced by Act XIII of 1910), 


S- 14, I* E. A.—Fact showing the existence of any state of mind, 
such as intention, knowledge, good faith, negligence, rashness, ill-will or good will 
towards any particular person or showing the existence of any state of body or 
or bodily feeling, are relevant, when the existence of any such state of mind or 
body bodily feeling is in issue or relevant. 


Explanation 2. Previous conviction when relevant ?—But where, 

upon the trial of a person accused of an olfence, the previous commission by the 
accused of an offence is relevant within the meaning of this section, the previous 
conviction of.such person shall also be a relevant fact. 


Illustrations —(6).—A is accused of fraudulently delivering to another 
person a counterfeit coin which, at the time when he delivered It, he knew to be 
counterfeit. The fact that, at the time of its delivery, A was possessed of a 
number of other pieces of counterfeit coins is relevant. The fact that A had 
been previously convicted of delivering to another person as genuine a counter- 
feitoein knowing it to be counterfeit is relevant. 


Ss. 53, 54. I. B. A. (1) In criminal cases, previous good 

character relevant. —In criminal proceedings, the fact that the person 
accused is of a go^d characteris relevant. 

(2) But previous bad character is not relevant except in 

reply. —In criminal proceedings, the fact that the accused person had a bad 
character is irrelevant unless evidence has been given that he has a good 
character in which case it becomes relevant. 

Explanation 1, —This section does not apply to c ises in which the bad 
character of any person is itself a fact in issue. 

Explanation 2. —A previous conviction is relevant as evidence of bad 
character. 

Section 310, Or. P. C.—Procedure In case of previous 

conviction. —In the case of a trial by jury, or with the aid of assessors, where 
the accused is charged with an offence committed after a previous conviction for 
any offence, the procedure laid down in sections 271, 286, 805, 306, and 309 shall 
be modified as follows:— 

(a) The part of the charge stating the previous conviction shall not be 
read out in Court, nor shall the accused be asked whether he has been previously 
convicted as alleged in the charge unless and until he has either pleaded guilty 
to, or been convicted of, the subsequent offence. 

(b) If he pleads guilty to, or is convicted of, the subsequent offence, he 
shall then be asked whether he has been previously convicted as alleged in the 
<*harge. 

(c) If he ans\>tir that he has been so previously convicted, the Judge 
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may proceed to pass sentence on him accordingly; but, if he denies that he has 
been so previously convivted, or refuses to, or does not, answer such question, 
the jury, or Court and the assessors (as the case may be) sliali then hear 
evidence concerning such previous conviction, and in such case (where the trial is 
by jury) it shall not be necessary to swear the jurors again. 

Section 311, Or- P. C.—When evidence of previous convic¬ 
tion may be gdven? —^Notwithstanding anything in the last foregoing 
section, evidence of the previous conviction may be given at the trial for the 
subsepuent offence, if the fact of the previous conviction is relevant under the 
provisions of Indian Evidence Act, 1872. 

Section 221, clause (7). Or. P. O.—Previous conviction 

when to be set out ?—If the accused has been previously convicted of any 
offence, and it is intended to prove such previous conviction for the purpose of 
affecting the punisliment which the Court is competent to award, the fact, date - 
and place of the previous conviction shall be stated in the charge. If such 
statement is omitted, the Court may add it any time before sentence is passed. 

Section 511, Or. P. C.—Previous conviction or acquittal 

how proved ?—In any inquiry, trial or other proceeding under this Code, a 
previous conviction or acquittal may be proved, in addition to any other mode 
provided by any law for the time being in force,— 

(o) by an extract certihed, under the hand of the officer having the 
custody of the records of the Court in whicli such conviction or acquittal was had, 
to be a copy of the sentence or order ; or 

(b) in case of a conviction, either by a certificate signed by the olficer in 

charge of the JaU in which the punishment or any part thereof was inflicted, or 

by production of the warrant of commitment under which the punishment was 
suffered; 


together with, in | each of such cases, evidence as to the identity of the 
accused person with the person so convicted or acquitted. 

NoX£S and CoUlUSNTS 


A. PKEVIOUS CONVICTION—WHEN IRREVELANT ? 

1. Convictions subsequent to time,in charge excluded — 

Explanation 2 to S. 14 of the lEvidence Act distinctly states that where the 
previous commission of an offence is relevant, the ^previous conviction of such 
person should also be a relevant fact. But it is only convictions previous to the 
time specified in the charge and to the framing of the charge which are relevant 
under this Explanation; convictions subsequent thereto arc not admissible.(l) 


2 . Previous conviction to be excluded from consideration 

on the main charge.— A Magistrate in dealing with a case should not allow 
imself to be gu^d^^r influenced by his knowledge of the previous bad 

(I) Reg. u Naba Kumar, I G.^V^.l46 M^akurVliri, ^7 
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character (t. e. conviction) of the accused. One should completely exclude sUdh 
knowledge when weighing the evidence as to the truth or otherwise of the main 
charge. (1) 

3. S 75,1. P. C. refers to previous conviction under Penal 

Code only-—s, 75, I. P, C., deals only with previous convictions under speci¬ 
fied Chapters of the Code and a conviction under some other law (here Bombay 
Prevention of Gambling Act) would not attract the operation of that section.(2) 

4. S- 110, Or. P. C. not within ambit of S- 75 I- P- Q.—Held 

that an under order S. 110, Cr. P. C,, cannot be used in order to bring an offender 
within the ambit of S. 75, I, P. C., though, being evidence of bad character, 
relevant under S. 54 of the Evidence Act, it may, independently of S. 75, affect 
the Court's discretion in imposing sentence (which however, cannot exceed the 
maximum for the offence).(3) 

5. Previous convictions outside British India do not fall 
under S- 75, I- p. O. —Held that previous convictions of an accused person 
not pronounced in British India (here relating to Courts of Colombo) could not be 
made the basis of any charge under S. 75, I. P. C., tho ’ they could be admis¬ 
sible as evidence of bad character, if the Magistrate chose to consider the same.(4) 

6- Previous conviction in Berar excluded-—Berar forms no 
part of British India. Therefore, a conviction in Berar for an offence under the 
Indian Penal Code cannot be taken into consideration for the purpose of affecting 
the punishment on the second conviction in British India under that Code. 

But it is not improper to take such conviction into consideration in 
measuring the punishment which the Court is competent to award irrespective of 
these special provisions of law.(5) 

C. PREVIOUS CONVICTION—WHEN RELEVANT ? 


7- May affect punishment —Evidence of an accused person having 
been previously convicted of assaults could not be relevant for the purpose of 
affecting the opinion of the Court as to the guilt or innocence of the accused, but 
it might be recorded for the purpose of affecting his punishment.(6) 


8- May be taken into consideration in assessing punish¬ 
ment- —Where the petitioner was convicted under S. 326, I. P. C., (and 
sentenced to 4 years’ rig. imp.) and it appeared that, on a previous occasion too, 


he had been convictej under the same section and the Session Judge reduced the 
sentence awarded on the ground th it the previous conviction did not fall under 


(1) Maung E Gyi r. Emp. 1 R. 520, A. I. 
R. 1924 Rang. 91, 81 I. C. 1U6, 25 Cr. L. J. 
618. 

(2) Emperor, i*. Chhotan Hashmat Ali 59 
B. 514, A. I. R. 1935 Bom. 188, 158 I. C. 
378 (2), 36 Cr. L. J. 1376. 

(3) Emperor v. Ismail Ali Bhai, 39 B. 326, 
A. I. R. 1914 Bora. 216, 26 I. C. 995, 16 


(4) Emperor v. Muthuswami A. I. R- 
1935 Mad. 198, 155 I. C. 438, 36 Cr. L.J. 
793. 

<5) Empress v. Lai Singh (C. P.) 7 C. P. 
L. R. 24, Cr. [S. Row’s Cr. P- C., P. 808, 
and Sohni's Cr. P. G., p. 733j. 

(6;U.B. R. (1892-96) p, 83. [S. Row * 
Evidence, Vol. I, p. 178.] 


Cr. L.J. 83. 
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either Chap. XII or XVII so as to make S. 75, I. P. C. applicable; Held by the 

FvUBench —that previous convictions, not otherwise relevant, may still be taken 

into consideration in assessing sentence. (Original sentence of i years rigorous 
imprisonment restored.)(1) 

I 

9. May be considered for the quantum of sentence.—S. 54 

of the Evidenee Act does not lay down that previous conviction may not be 
taken into account in passing sentence. S. 75, I. P. C., comes into play where it is 
intended to pass sentences more severe than those provided. But that does not 
involve a complete exclusion from consideration of previous convictions in cases 
where it is not intended or possible to exceed the limits fixed by the Penal Code. 
Antecedents of the convicted man do effect the question of sentence.{2) 

10. May be considered in awarding sentence even without 

S 75.—Where the Magistrate could not exceed the punishment provided by S. 

401, I. P. C., there was no occasion for calling into aid S. 75 of the Code, but in 

determining to what extent in any particular case the punishment should 

approach to, or recede from, the maximum limit prescribed by the section, ta- 

trying Magistrate has to take into consideration several factors: inter alia, the 

antecedents of the prisoner, whether they speak well or ill of him, such as his 

character, and state of life, whether good or bad including the previous convictions 

if any: and the proof of such conviction is in no way excluded by S. 54 of the 
Evidence Act.(8) 


C. COURTS TO BE ON THEIR GUARD. 

11. Courts to be on their guard against abuse of previous 

convictions. A man with several previous convictions is singularly liable to 

be the victim of a false case. It is both easier to obtain a conviction against such 

a man and his punishment is heavier. These are facts well known to the people 

and they are apt to take advantage of them, and Courts should be on their guard 
against being abused by such procedure.(4) 

12. Case of previous convict to be tried with care—no 

assi^ption against him.— it is a regrettable feature of these cases, where a 
man h^ already had a number of convictions, that every thing seems to be 
assume against m, and that care is not devoted to the enquiry as to whether 
the pr^ent charge is well founded or not. It is obviously lot Lsirable t^at" 

^ character should escape punishment if he were really guilty 

e s o suffer furtlier punishment unjustly merely because he is a 
previous convict In these cases, where S. 75, I. P. I is to L applied, a great 
deal mo^r^ho^d^^ g iven to the trial than is usually given.(5) 


Ct. L. J. 809—F. B. 


, A?) In re, Suban Sahib, 52 M. 358 air 
1929 Mad. 306, 185 I. G. 483, 30 4 l. J.' 

(3) Bakiho v. Emp. A.I.r, 1930 Sind 211, 


24 S. L. R. 252, 126 I. G, 468, 31 Cr. L. J. 
1046. 

(4) Gokha Singh v. Emperor 32 P. R 
1905, Cr.. 6 P. L. R. 434, 2 L. J. 692. 

(Sy Goli p. Emperor A. I. R. 1930 All 71 
1201. C. 202, 31 Cr, L. J, 8 . * 
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D. OLD CONVICTIONS—NOT TO BK CONSIDERED. 

13. Previous conviction not to be considered when very 

old —Where the accused was sentenced to 8 years’rigorous imprisonment for 
an offence under S. 420, I. P. C., read with S. 75, I. P. C., because of a 
previous conviction under S. 895, I. P. C., dating more than 12 years before the 
commission of the offence under consideration : Held that S. 75, I. P. C., need 
not be applied to cases in which the previous offence took place as long as 
12 years before and that was the only conviction against the accused. 
(Sentence of 8 years reduced to 4, without S. 7j).{l) 

14. Old convictions to be disregarded.— (i) Where the 

previous conviction was a sentence of one year’s rigorous imprisonment for theft 
in 1919, and the subsequent offence (committed in 1928) consisted of the theft 
of a pair of shoes only : held that a previous conviction, which took place a 
considerable time before a subsequent offence, does not warrant the application 
of S. 75. A man who has committed two offences at long interval of time 
cannot be held to be a habitual ohenuer. (Sentence of 3 years reduced to that 
already undergone).(2) 

(2) A previous conviction does not call for enhancement of sentence 
where only one conviction, and not a recent one, was brought to the notice of 
the Court. It is the duty of the prosecution, as also of the Trial Magistrate, 
to see that all the material evidence is placed before the Court.(3) 

15. Old previous conviction not to be considered.—A con¬ 
viction, at least 18 >ears old, cannot by itself form a good ground for a heavy 
sentence. It is not proper to rely upon police papers showing that the accused 
had been sent up as a badinasti, for enhancement of sentence, without 
questioning the accused about those proceedings. (In this particular case, the 
sentence awarded being imprisonment for two years only for theft of a shawl 
worth Ks. 8, the liigli Court declined to iulerfere).(4) 

E. PRESENT OFFENCE TRIVIAL. 

16. Offence trivial—harsh and unsatisfactory application 

of B* 75. —Where the offender was sentenced to transportation for hfe for the 
theft of a tin of ghee, on account of two previous convictions : held that 
when an accused person has had a certain number of convictions against him, 
it is not in accordance with the enlightened ideas of the administration of 
criminal justice to sentence him to transportation for life, for the commission 
of a subsequent olTencc which is trivial in itself. (Sentence reduced 
to 2 years). 

(3) Emoeror v. Prem. A. I. R- 1^29 
All. 270, 115 I. G. 368, 30 Cr. L. J. 529. 

(4) Murido y. Emp. A. I. R. 1930 Smd 
58, 125 I, G. 46, 31 Gr. L. J. 763. 


(1) Allali Din v. Emperor (Lab.) 106 
I. C. 448, 29 Gr. L. J. 32 (1928). 

(2) Kunj Lai v. Emperor A. 1. R. 
1929 Lab. 278, 114 I. G. 719, 30 Gr. 
L.J. 376. 
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Afodo of proOf*'“~Thc Court sliould cis & rule prove iv previous 
conviction, when it is relied upon for the purposes of S. 75, I. P. C. by one of 
the methods laid down in S. 511 Cr. P. C. (1) 

17. Trivial ofTence committed by a habitual offender- 

sentence. —^Where the Sessions Judge convicted the appellant of stealing Rs. 
10-2-6 by picking a pocket in a crowd, and invoking the provisions of S. 75, 
I. P. C., sentenced him to transportation for life : Held following Regina v. Taylor, 
((1925) 18 Cr. A. Rep. 148) that the mere fact that a man has been convicted 
many times is not itself sufficient reason for passing a heavy sentence on him 
for an offence which is trivial in itself, (Sentence reduced to one year),(2) 

18. Old conviction.— S. 75, I. p. c. should not be used in a case in 
which there is not on record, to the discredit of the offender, anything more 
than one previous conviction and that too 10 years’ old.(.3) 

F. PREVIOUS CONVICTION—WHEN TO BE SET OUT ? 

19. Procedure to be strictly followed.— In trials in the Ses¬ 
sions Court, it is most essential that the rules laid down in section .310, Cr. 
^C„ should be followed with precision, regularity and close attention. 
Where, therefore, in a trial by a Sessions Judge and Jury, one of the witnesses 
was allowed to state that he had heard that the accused was an old offender, 
and it appeared that the Jury was aware of the previous conviction before 
t ey gave their verdict : Held that the accused might have been prejudiced by 

the conteavention of the provisions in section 310 of the Criminal Procedure 
Code and that there should be a new trial.(4) 


convictlon—When to be put In P—A previous 

th i Mowed, unless it has been proved and is relevant 

tTe Judi" the mind of 

!ueh nr Assessors in determining the guilt of a person on his trial ; 

r untf X TTT hi* Piea taken to 

no^ T t f \ “ convicted of the offence for which he is being tried. 

S 76 I P 1 * 'If”" purpose of enhancing punishment under 

him 5:. ® ® admitted it or it is found proved against 

him as provided by para (c) of S, 810, Cr. p. c.(S) against 

should when to be put in ?—Records of previous conviction 


L J 1082. 

(2) Maulu t». Emp. 11 L lis a t 

R; 1929 Lah. 787. f21 l" 

(5) Jumo Indru o. Emp. A. I. R. 1934 


S>”d 195. 153 r. C. 316. 36 Cr. L. J. 326~ 
72 08^1*”^“ N. 

...( 6 ) Queen V. Shiboo Mundle fCaJ 'i 
W. R. 38, Cr. 3 


V 
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until the subsequent offence had been found proved against the accused.(l) 

23. Charge as to previous convictions not to be read out 

first. Where an accused is undergoing a trial, only the charge relating to the 
offence for which he is being tried should be read first, and the further charge 
relating to his previous conviction should not be read until he has been con¬ 
victed or the opinions of the Assessors have been recorded on the charge of 
the subsequent offence (i.e., for which he is undergoing his trial). The provisions 
of S. 310, Cr. P. C., are imperative and must be complied with.(2) 

24. Accused examined as to previous convictions simul¬ 
taneously with his examination as to charge under trial.— ^Where 

a Sessions Judge had, at one and the same examination of the prisoner, after 
tlic evidence for the prosecution had been taken, enquired from him what he 
had to say on the charge of theft and also on the charge of having been previously 
convicted : held that this irregularity could not affect the conviction of the 
accused if it had not occasioned a failure of justice.(3) 

25. Proof of previous convictions to be on record before 
charge under S* 75, I. p. c. —Where the Magistrate set forth the previous 

convictions in the charge and read them over to the accused, without having 
recorded an iota of evidence respecting them : held that this is a wrong procedure 
(See S. 511, Cr. P. C. and High Court Rules and Orders Vol. HI, Chap. 28 B). 
Formal proof must be on record before charge is framed under S. 75 for purposes 
of enhancement of sentence.(4) 

26. Magistrates to follow the spirit ofS. 310, Cr. P. C..— 

Held : *: Although section 810 of the Criminal Procedure Code is not in terms 

applicable to trials before Magistrates, still clauses (fe) and (c) of the said section 
indicate in general terms the preciseness and regularity with which charges 
relating to such convictions should be tried by Magistrates.”(5) 


27. Evidence as to previous conviction taken before 

charge. _Where the Magistrate examined witnesses as to previous convictions 

of the accused and then framed a charge under S. 457, read the S. 75, I. P. C.: 
Held that there was no illegality or irregularity in the ^procedure adopted by 
the Magistrate. S. 810 is applicable to trials before the Court of Sessions only.(6) 

G. PROOF OF IDENTITY OF PREVIOUS CONVICTS. 


28. Proof of identity—(1) Not limited to the methods laid 
down in s. 511, Or. P- C-—Section 5ll of the Code of Criminal Procedure 
sets out two ways by which proof of a previous conviction may be obtained, 


(1) Kristo Behari Dasso. Empress (Cal.) 

12C. L. R. 555. ms T r 

(2) Raiu V. Emperor (Lah.) lUJ i. L.. 

203, 28 Cr. L.J.667 (1927). 

rSl Bepin Bchary Saha v. Empress 
(Cal.) 13 C. L. R. 110 (1883). „ , ^ 

(4) Said AH v. Emperor 36 F. L. K. 


7, 151 I. C. 719, 35 Cr L. J. 1387. (1934). 

(5) Empress v. Nga Te. (L. B.) H 
Lj R 33 

(6) Dehri Sonar v. Emperor, 50 C. 367, 
A. I. R. 1923 Cal. 707, 77 I. C. 991, 
25 Cr. L. J. 527, 
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and the genera practice is to follow one or'other of the courses pointed out 
bv that section. 

V 

(2) Certified copy of sentence or order, additional evi¬ 
dence required. —In the majority of cases, a certified copy of the sentence 
or order is produced from the record of the case in which the previous conviction 
was had, and where the accused disputes his connection with that record, 
oral evidence of identity may be given. If the record produced contains the 
name, parentage, age, caste and residence of the accused, and these coincide 
with those given by the accused himself at the subsequent trial, then, if 
identity is still disputed, very slight additional evidence, direct or circumstantial, 
should suffice to prove it. 


(3) Identification by finger-prints, also good, —Identifica¬ 
tion by means of finger-prints is an absolutely certain mode of identification 
wherever the materials for its application are present.(l) 

29. Production of finger-impression slips not sufficient 

to prove previous conviction which should be proved other¬ 
wise. —^The production of finger-impression slips and comparison of finger¬ 
prints by an officer of the Bureau who did not know the accused and had not 
himself taken the impressions is not sufficient to prove the identity of the 
prisoner. The fact stated in the slips have to be proved aliunde. For this 
purpose, the Sergeant who personally knew the accused and had taken the 
finger-impressions was examined, but the Chief Court rejected his evidence on the 
ground that the said Sergeant could not state from his personal knowledge, 
the exact offence of which the accused had been found guilty.(2) 

30. Correspondence of name and description and 

certified extracts—sufficient. —Where certified extracts from judicial 
proceedings were put in by the prosecution, and they not only 
proved the convictions of the accused but also contained evidence of their 
identity in as much as the names, fathers’ names and castes corresponded : 
Held, that section 511,‘Cr. P. C., does not require identity to be proved by 
calling witnesses or in any particular way.(8) 

Certified extract and proof of identity—necessary.— 

When the previous conviction has been put to the accused and he admits it, 
no further proceedings are necessary ; but if he denies it— 

(*) the certified extract from the records of the Court in which he was 
convicted should be put in evidence, 


(ii) proof should also be given that he and the person named therein are 
one and the same, and 


U) Emperor v. Sahdeo 3 N, L R. I. 5 

^ 2 ^'’J* 222, 227 and 229 (1907). 

\^) Hulost V. Emperor 4 L. B. R. 125, 


7 Cr. L. J. 406 (1908). 

(3) Emperor v. l^ssan Yc3su (Nag.) 4 
N. L. R. 163, 9 Cr. L. J. 56 (1909 
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{iii) the Court should record a specified finding on that point.{l) 

32. Extract without proof of identity—not sufficient.— 

An extract from the record of a previous conviction is not evidence of the 
conviction without proof of identity. Where such extract was admitted as 
evidence of the conviction on the accused’s denial of it, it was held that the 
procedure was more than an irregularity. Moreover, where a Sessions Judge 
informed the Jury before he took their verdict on the substantive offence that 
the accused was charged as an old offender: held that he acted in direct viola¬ 
tion of section 310 of Criminal Procedure Code.(2) 

H. AOraSSION BY ACCUSED. 

33. Reliance on admission by accused—irregular not 

illegal. Where there was on the record no copy of any judgment or extract 
from a judgment or any other documentary evidence of the fact of previous 
convictions as is required by section 91 of the Evidence Act or section 511, 

Cr. P. C., but there was an admission by the appellant of the previous convictions 
duly recorded : 

Heldy (?) that^there was no legal evidence to support the charge in respect 
of such previous convictions, the examination of the appellant in the lower 
Court in this respect being also without legal warrant or justification(8), but (ii) 
that as there was on the Sessions record an admission of the appellant of his 
previous convictions duly recorded, the Session Judge was, under S. 810, Cr. P. 
C.. justified in proceeding to pass sentence on him accordingly—the irregularity 
was to be regretted but it had not prejudiced the aceused.(4) 

34. Accused’s statement admissible.— Yasin's case (above- 

quoted) was followed by the Bombay High Court in Emperor v. Alloomiya 
Husan. where it held that the statement of the accused was rightly regarded as 
evidence in the ease (one under the Gambling Act) and that it was admissible to 
prove the accused’s guilty knowledge or intention.(5) 

35. Accused’s admission dispenses with proof of Identi¬ 
ty.-—(1) Where a person charged with giving false evidence had admitted both 
in the examination and in his defence that he had made the statement alleged 
to be false ; held that the conviction was not illegal by reason of the fact that 
no evidence of the identity of the accused with the person who made the alleged 
false statement had been adduced.(6) 

(2) Where a person admits that he made the statement alleged to be 
false but contends that the statement was true, the mere fact that he puts 

(1) Empress 1 r. Mundar (All.) 1881 A. (4) Yasin t/. King Emperor 28 C. 689, 

W. N. 144. 5 C. W. N. 670 (1901) . 

(2) Chundi Peruqadu alias Jillarigadu (5^ 28 B. 129 (1903) (Jacob, J. dissenting;, 

accused (Mad.) 2 Weir 393 (1901). (6) Abbas AH t. King Emperor, 6 i-. 

(3) Vide .S. 342 & Basant Kumar, 26 C. 49. B. R. 208 (209). 
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forward a plea of ‘not guUty’ does not make it necessary that the prosecution 
should produce independent evidence of identity,(l) 

36. Facts admitted by accused admissible under S. 58, I. 

E- A. S. 58 of the Evidence Act applies equally to criminal as well as to civil 
trials and that Criminal Courts in India (as a matter of practice) do not insist 
on every fact, which is admitted by the accused, being proved by the prosecu¬ 
tion. But under the proviso to that section the better practice is to insist on 
proof of all really essential facts.(2) 

> 

37. Previous conviction must be proved—the mode of 

proof. —^Where the accused was awarded enhanced punishment under S, 75 of 
the Penal Code, but no evidence was led to prove the previous conviction in 
respect of which the enhanced punishment was imposed : Held as under ,__ 

(t) Where an ^.accused is charged under the provisions of S. 75, 1. P, C., 
it is absolutely essential that the previous conviction in question 
should be clearly and legally proved, 

(it) The proper way to prove such a conviction is either— 

(а) by an extract from record, certified under the hand of the olficer 

in whose custody are the records of the Court which con¬ 
victed, the accused, or 

(б) by a certificate under the hand of the oillcer in charge of the 

Jail in which the punishment ,or any part thereof was undergone, 
or else 

(c) by a production of the actual warrant of commitment under which 
the punishment was suffered. 

(iii) Moreover, in every case there .must be evidence as to identity of 
the accused person with the person so convicted.(8) 

J. LATEST AUTHORITIES AS TO PROOF AND 

PROCEDURE. 


38. Previous oouviotions to be proved—admission by 

aooused not enough.— AU those previous convictions which are being relied 

upon for the purposes of S. 75, I. P. C., must be proved in accordance 

Kiiffi * • ii' ^ uaere admission of the accused is not 

nf * es^cia y when there is nothing on record to Justify the questioning 

of the accused under S. 842, Cr. P .C.( 4 ) 


39. Proof of previous convictions.— The fact of the previous 

nrnvM ^ proved in the veiy simple way whieh section 511, Cr. P. Code 

whil r* -T provides, if there be any sucli, 

^J^h^idejmty of the a^u^cai^proved by a comparh^^ by any expert 

r.V.! *'• Empress, 63 I. c. 67J, 28 Cr. L. J. 961 (1927). 

(2) Bhulaa v. Emp. AIR A. I. R. 

Oudh 245, 911. C. 233**27 Cr i 1* 3o Cr. L 

^3) Fcroic KUu * Emperor iLib^i‘iu:i *’* ^P®*^*** U. 829 fblid;. 
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of the thumb-impressions of the accused taken in Court and those on the record. 
The fact that the accused admits his previous convictions does not dispense with 
the proof required by section 511, Cr. P. C. 

A conviction slip may be of great value in enabling the authorities to 
trace the previous convictions, but it is not intended to be proof of those 
convictions or of the identity of the accused. Secondary evidence under sec. 65 
of the Evidence Act can be given when the records are destroyed.(1) 

40. Procedure for proving previous convictions in a 
charge under sec. 76,1. P. O.— 

(i) When it is proposed to charge an accused person with previous 
convictions under section 75, I. P. C., no evidence on the point 
should be led before the charge is framed. The accused should 
not be questioned about his previous convictions when examined 
under section 342, Cr. P. C. 

(u) When, however, the Magistrate considers it fit to frame a charge 
under sec. 254, Cr. P. C,, in respect of the substantive offence, he 
should then include the previous convictions in that charge 
(section 221, (7) Cr. P. C.) He should then ask the accused to plead 
to the charge as to previous convictions distinctly from the 
original offence. 

(m) If the accused admits his previous convictions, no further proof 
is necessary (sec. 255-A, Cr. P, C.) 

(ti;) If the accused does not admit his previous convictions, the 
Magistrate has to proceed to judgment on the substantive charge 
and, if that is a judgment of conviction, he has then to take evi¬ 
dence (section 511, Cr. P. C.) and then come to a separate finding 
upon the convictions so proved. After this he will pass the proper 
sentence under the substantive section read with section 75, 

1. P. C.(2) 


(1) Pokar Chuharmal v. £mp. A. I. 
R. 1941 Sind 173, 1941 Kar. 308, 197, 
I. C. 98, 43 Cr. L. J. 12. 


(2) Emperor v. Dalip Singh I. L. R 
(1943) L. 477, A. 1. R. 1944 Lah. 
25, 211 I. C. 283, 45 Cr. L. J. 364. (F. B.) 
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THE IDENTIFICATION OP ANIMALS. 

CHAPTER XIII. 

Characteristic Mares of Animals. 

Introductory. —Animals have also got characteristic marks of 
identification just as human beings have, in fact one who has read, in cases of 
theft or loss of cattle, the description (called hulia) given by the owners in the 
first information reports to Police, is wonder-struck how, in minute details, 
do they describe their animals mentioning categorically the sex of the animal, 
its age, colour, spots, teeth, ears, tail, hair on the tail, shape of hoofs, so on and 
so forth. 

2. Some owners brand their animals for the very purpose of identifica¬ 
tion, while horses, marcs and mules of a special breed are branded by the Army 
Remount Department. Animals belonging to Govt, and District Boards are 
generally branded; some horses are also casterated, and such marks make identi¬ 
fication easy. In cases of animals of similar description such as sheep, owners 
and dealers dye the wool on the upper part of the back (much of this spectacle is 
seen on the occasion of Idd-uz-Zalia)y while some shear the sheep in a particular 
fashion. 

8. Apart from such prominent marks, owners, dealers, trainers, graziers, 
and shepherds can, conveniently and with confidence, as if by instinct, whether 
by perceptible or imperceptible signs, discern and single out an animal of theirs 
from a whole flock, just as one can pick out an accused person from a large 
number of other persons at an identification parade, or as an owner can 
distinguish his own clothes and shoes no matter from how many. 

4, In some cases, when an animal lost or stolen is recovered, and there 
is the complainant to claim it to be his own, one test, which is generally adopted 
by the Police during investigation is, that the animal, so recovered, is let loose 
in the vicinity of the village of the complainant to see where it goes, and 

automatically the animal finds its way to its pen or shed, as a man returns to his 
own home. 

5. Then again, cattle owners and trackers are so well acquainted with 
the shape of the hoofs and hoof-marks of their animals that, in case they have 
gone astray or been stolen, the former can follow the tracks, for miles and miles 
long and often with marvellous success, 

6. Such people are also capable of identifying the skins of their own 
animals in case they have after theft been slaughtered. 

7, Besides the group of persons mentioned above who can identify their 
animals^ or skins, there are Veterinary Graduates and Assistants who can, as 

experts in their own line assist the Court in fixing the identity of animals 
frnd skins in disputed cases, 
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8. Lastly, as regards literature on the subject, there is not much of it 
available for incorporation in this “non-veterenary” treatise but there are a few 
cases which may as well be reproduced herebelow. 

Notes and Comments. 

1 . Evidence of identification of animals—admissible— Where 

the question was as to the identity of camels which had been stolen from 
the complainant about eighteen months before they were found with the 
prisoner ; Rattigan J. observed :— 

It may be quite true that evidence as to identity is, of all other kinds of 
evidence, the most easily procurable, and it certainly does seem strange that a 
man could identify an animal like a camel, which he had lost 18 months before, 
with anything like positive certainty when there were no specific marks or 
peculiarities about the animal which would assist him in the identification' 

‘‘There is also considerable danger in acting solely upon such evidence in 
as much as nothing would be easier for an unscrupulous man who had lost a 
camel or some other animal, such as a bullock or a buffalo, selecting another 
animal of the same kind, to which he had taken fancy, in a herd belonging to 
some one else and claiming it to be the one which he had lost. 

But should be carefully scrutinised, —“But, on the other hand, we must 
not forget that we are living in this Province amongst tribes who have for 
generations been accustomed to rear cattle of all kinds, and that these people 
are quite as expert in recognising the points and the smallest peculiarities about 
a cow, an ox, or a camel, as those who give themselves up to the study of 
comparative handwritings are in detect- ing the peculiarities of a yngiven indivi¬ 
dual in forming his letters, which to an untrained eye would be quite impercepti¬ 
ble. Both descriptions of evidence are doubtless open to objection and both 
require to be carefully scrutinised, but both are at the same time legally 
admissible”.(l) 

2. Identification of skins held not established.— Where 

the accused was found in possession of two freshly flaged skins of a goat 
and kid within twenty-four hours of the theft and was charged under sec. 879, 
I. P. C., and a shepherd and his son were produced to identify the skins : Held 
that it was absolutely necessary for the prosecution to establish that the skins 
found with the accused were those of the goats recently stolen and, as the evidence 
stood, jury was not wrong in holding that the identification was suspicious. 

In this connection the observations made by their Lordships may be 
reproduced:—(i) Spencer. J. observed:—“ It could not be expected that any 
other witnesses would be forthcoming to speak of the identify “of particular 
animals in a flock besides the shepherd and his son who assisted him in pastur¬ 
ing them, the knowledge that such shepherds possess as to the animals 
composing their flock is likely to be intimate, and in this case the e xistence of 

(1) Amiri;. Emperor 23 P. R. 1863, Cr, 
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two skinsrenders the chance of a mistaken identity improbable.” 

(ii) Seashagari Aiyer, J. remarried :—“ Then as regards identifica¬ 
tion. it is true that the first and second witnesses for the prosecution said 
that the skins were those of the goat and of the kid which were stolen, but 
remembering that they saw the skins more than three weeks after the theft, a 
Jury will not be wrong in holding that the identification is suspicious.” 

(iii) Ayling, J. — before whom ^.eh case came up on account of difference 
of opinion between the two Judges, held as follows:— 

“These skins are identified by prosecution witnesses Nos. 1 and 2 as those of 
stolen goats, and the difficulty is whether this identification can be accepted. If 
it is the accused’s guilt might be presumed, but it is absolutely necessary for the 
prosecution to establish that the skins found on the accused were those of goats 
recently stolen, and certainly on the record before me (I) should hesitate to accept 
the identification evidence. There is nothing impossible in P. Ws. 1 and 2 recognis¬ 
ing accused identifying the skins after so long an interval of three weeks, but, 
as pointed out by Seshagiri J. there are suspicious circumstances about the 
evidence of these witnesses which have not been adequately explained.” 

His Lordship then dealt with the merits of the evidence of the two 
witnesses and also noted that the owner of the goats has not been examined at 
all and finally held: “ It seems to me that the evidence both as to identification 
and as to the theft is so suspicious that the Jury was justified in refusing to 
accept it.” (Conviction set aside).(1) 

3. Hoof marks of horses traced- —In this case the tracks of six foot 

prints led out of the village and then in a field were found hoof marks of four 

horses and one camel. Of these animals the tracks of two horses were followed 

to a field in another village. There the owner of the field, on being questioned, 

admitted that he had lent one of the horses to one of the accused who had also 

borrowed another horse from another person. (There is no finding of the Court 

in this respect but the facts show how the hoof marks of animals can be 
successfully traced).(2) 


.11 of hoof marks.— In this connection, the 

foUowing observations by Hans Gross would be found of academic interest 

1 difficulty to recognise from its appearance 

alone, the fore-hoof or hind-hoof of a horse. As a rule, the fore-hoof is rounder 

and more confined, while the rear hoof is more elongated and more open. 

Ihe size and shape of the shoes, the number of nails and the distance from one 

another, etc. are often so characteristic that their impressions may very weU 
serve to establish identification. 


as for instance add that in certain cases other foot impressions, 

instance those o f a dog, may also be of great importance.”(8) 

Cr.'L*."44o'“** 29 I. c. 72 . 16 TTol 

h) iil Si^h .. Emp. 5 L. 396 A. I R „ “• 

|94S Ubow 19. 91 l.'^b iSi V *.• P-3“- 



PART 4. 

IDENTIFICATION OF THINGS. 


CHAPTER XIV. 

Identification of Human Body and Fragments. 

IntrodUCtry.—“ Cor;? ws Delicti The expression corpus delicti'' 
which literally means “ the body of the offence, ** is a convenient expression to 
denote that an offence has been committed, L e, the factum of offence exists; for 
example in a murder case that the alleged victim has in fact been killed, or in a 
theft oase that the property specified has been stolen. 

It is only after this fact has been established that an inquiry commences 
into the guilt or criminality of an offender. 

t is not always a safe rule to lay down, here as elsewhere, that 
dirt ct or positive evidence should be forthcoming in order to find that a fact 
exists, for often the acts of criminals are shrouded in darkness; and it would be en¬ 
ough in cases of that peculiar type if, from the circumstances ascertained, it could 
reasonably be deduced that that fact existed. The definition of “ proof ” 
given in section 3 of the Evidence Act is in this connection pertinent: “ A fact is 
said to be proved when its existence is so highly probable that a reasonable man 
would act on the supposition that is exists.” 

3. Best, J, puts it thus: “ When one or more things are proved from which 
our ex >erience enables us to ascertain that another, not proved, must have 
happened, we presume that it did happen as well in criminal as well in civil 
cases,’*(1). What is to be proved is so “ high a degree of probability ”, that a 
prudent man, considering all the facts and realising that the life or liberty of the 
accused person depends upon the dee;s*on, feels justified in holding that tfie 
accused com mitted the crime.(2) 

The same degree of probability attaches to the scope of the expression 
*• corpus delicti." 

4. Proof of corpus delicti in cases of homicide. —In cases of 
homicide the real evidence of corpus delicti is the discovery of a dead body and 
identification of it by persons who knew or had seen the man alleged to have been 
murdered. But there are cases where such evidence is out of the question, for 
instance, where a man was killed at sea and the body thrown over board, or 
where the body was wholly or in part burnt, or where the body was destroyed by 
wild beasts, or by other means, or lastly, where the body was completely dis¬ 
membered so as to make its identification impossible. In some States, e. g* lo 
Te.Kas, it is provided by statute law that the body or a portion of it, must be 
found and sufficiently identified to establish the fact of death.(3) But generally 


(U 4B. and Aid p. 122. 

(2) Thakar Dass. Emp 32 P. R. 1916, 


Cr.. 38 I. C. 759, 18 Cr. L. J. 375. 
(3) 2 C.. L. J.Jour. 29. 
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speaking, the question is not regulated by statute, and each case has to be decided 
on its own merit. 

3. Again, it is possible that tho* the whole body is not found, such parts 
of it, e. g, the head, the skeleton, legs, arms or some other members of the body, 
even bones, are discovered which may be capable of identification. It would 
however, be a question of fact, much as before, whether the part so discovered 
has sufficiently been identified so as to connect it with the whole body—the corpiis 
delicti. 

In fine, it is essential in cases of homicide to determine : (i) whether 

there is evidence to prove that the man is dead tho * the body is not forthcoming, 
and (ii) whether the body or a part of the body has satisfactorily been identified 
so as to lead one to the same result. 

6. No difficulty can arise as to identity when the whole body is discovered, 
unless it is found in so advanced a state of decomposition, or in so mutilated or 
disfigured a condition, as to make identification impossible. Questions are often 
put to medical witnesses whether the body found was identifiable or not and the 
opinions of such experts are generally useful and helpful in determining the ques¬ 
tion, but it is not always an infallible guide and at least, s,i a rule of proudence, 
it is necessary that the evidence of medical witnesses be read and considered 
along with the testimony of others who allege to have known the deceased. 
In any case, it has been held that medical evidence, in order to be acted upon, 
should not be in comflict W’ith direct evidence in the case. 

7. Their Lordships of the Calcutta High Court observed:—“ The evidence 
of a medical man, or other skilled witness however eminent, as to what he 
thinks may or may not have taken place under a particular combination of 
circumstances, however confidently he may speak, is ordinarily a mere matter of 
opinion. Human judgment is fallible. Human knowledge is limited and imper¬ 
fect. New and previously unobserved phenomena which, till they have been 
recorded, are supposed to be impossible, are constantly being noticed. It would 
have been easy to convict the first man, who crossed the Atlantic in steam-ship, 
of perjury had he told Iris tale in Court, if the opinions of skilled witnesses, who, 
at the commencement of this century, believed such a fact impossible, could 
have been accepted as sufficient proof of the falsehood of the statemcnt,”(l) 

8, Actually, in so far as human experience goes, one mole er 
scar on the body, one deformity or a peculiar form, any distinguishing feature, 
together with an idea of the bulk of the man, his height, shape, proportion of the 
limbs, general bearing, may be sufficient for the purpose of identification by those 
who have been familiar with his figure and features. 

In short, as already submitted, what is required is that the corpus delicti 
(1) Queen v. Ahmed Ally I W. R. 25 (1869) [1869]—Rev. L. R. Cal. p. 232]." 
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should be proved by such evidence as might lead a reasonable man to the 
conclusion that most probably the body, or portion of a body alleged to have 
been identified, was that of the man supposed to have been murdered. 

Notes and Comments 

I. « CORPUS DELICTI, ” ITS SCOPE AND PROOF. 

1. History of the expression.— The term corpus delicti is nn 
invention of Jurists of the middle ages and was used by them to denote the 
whole of the facts w’hich constituted the crime of killing when the body of the 
killed had been found. A mixture of German and Roman views led to the 
proposition, which' has found its way into English penal law, that the proof of 
the aggregate of facts constituting the offence failed when the body was not 
found. The expression was then extended to other offences and was used to the 
note that the qualities necessary to bring a fact within the operation of a rule of 
criminal law had been shown to attach to that fact.(l) 

2. Scope of expression: —The corpus delicti is ‘the body of the 
crime, * that is the ubstance, essential or actual fact, of the offence charged. 
For eccawplc^ in cases of murder—that the person i-s dead ; in arson—that the 
thing has actually been in bumf; in theft—-that the property has been stolen; in 
riot—an actual disturbance of the peace; in forgery—that something has been 
forged with intenUto damage or defraud another; in passing a fictitious cheque— 
that the cheque is fictitious and it was passed. In other words, the first step in 
a criminal trial is that a crime has been committed^ the second being that it was 
the accused who committed it. “ The proof of a charge in criminal cases,” says 
Grecnleaf. J. “ involves the proof of two distinct propositions: 

I si, lhat an act was done, and 

2ndlp, that it was dene by the person charged and by none other—in other 
words, (i) proof of the corpus delifii, and («) the identity of the prisoner.” 

Lord Hale's rule, —“I would never,” said Lord Hale, “ convict any person 
for stealing the goods of a person unknown, merely because he would not give 
an account how he came by them, unless there was due proof that a felony had 
been committed. I would never convict any person of murder or manslaughter, 
unless the fact was proved to have been done, or at least the body found dead'\2) 

3. Wisdom of the rule in cases of homicide—The wisdom of 
the rule laid down by Lord Hale would appear from the number of cases in 
which persons have been executed for supposed murders tho* the supposed 
victims have afterwards appeared alive. On a charge of homicide, therefore, 
the accused s^hould not be convicted unless death be distinctly proved either by 
direct evidence of the fact or by the inspection of the body. More often than 
not, casts have come to light where the accused prisoners sent up for murder 

(1) I weir 427, 7 Mad. H. C. R. App. XIX 
(1873). 


(2) 2 Cr, L. J. 20—22(Journal— 1905). 
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have confessed their guilt unequivocally and yet the persons supposed to have 
been murderd have appeared alive.(l) In one case the real culprit turned up after 
the execution of the accused and exclaimed : “I am the veriest rogue unhung”. 
It is, therefore, that confessions have been described by Blackstone to be the 
weakest and most suspicious of all testimony.” (2). 

4. Proof of corpus delicii in general. —It may be borne in mind that 
the amount or bulk of proof required for establishing a cropus delicti is neither 
more nor less than that required for the jwoo/*any “/act” according to the Law 
of Evidence. ere is no rule of Criminal Law which requires absolute certain¬ 
ty about this or any other question of fact and, if it were otherwise, it would 
be im|x>ssible to convict any body of any ofTence.” What the law does require is 
that the corpus delicti shall be proved as any other fact, t.c., beyond a reasonable 
doubt, either by direct evidence or by evidence which is termed “circumstantial,” 
It may be added that where circumstantial evidence is employed, it should 
be ‘‘cogent ard irresistible.” Says Best, J. :—“Until it pleases Providence to 
give us means, beyond those our present faculties afford, of knowing things 
done in secret, we must act on presumptive proof, or leave the worst crimes 
unpunished. However, it must be admitted that where a presumption is attempted 
to be raised as to the corpus delicti, it ought to be strong and cogent.”(8) 

n,— A VERITABLE CORPUS DELICTI MUST EXIST. 

A. PRINCIPLES EXPLAINED. 

5. ^^Corpus delictV* to be established.—presumption won’t 

do. —^Every criminal charge involves two things :— 

(t) that a crime has been committed, and 
(ti) that the accused committed that crime. 

It is almost a universal rule that crime is not to be presumed. If a 
criminal act is ascertained, t. e., an actual corpus delicti established, presumptive 
proof is admissible to fix the criminal.(4) 


6. Suspioion is not enough. —Before an accused person can be 
properly convicted of murder, it must be proved beyond reasonable doubt that 
murder has been perpetrated and that a veritable corpus dilicti exists. Where, 
therefore, there was nothing on file to prove that murder had occurred, no trace 
of the body or clothing of the person who had disappeared was discovered, not 
even the carcase of the mare he was riding nor of the saddle which was on her: 
held that the man’s disappearance may possibly be due to some other cause than 

a violent death, and suspicion alone against enemies was not sufficient to prove 
that it was a case of murder.(5) 


7* Hrinciplo oxplafinod. —Where the Sessions Judge remarked in his 


Qj Fw instances. See 2 Cr. L. J. pp. 24,25. 
2 C>. L. J. pp. 27—29 (Journal)—1905 


(5) Ghulam Hussian v» Queen'Emp. 6 
P. R. 1900, Cr. 

(6 P. R. 1880 refd. to). 
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judgment as to the absence of corpus delicti thus ; “The presumptida is that 
Baiji was certainly killed, but no trace of her body has been found; and, therefore 
I doubt if in her case the charge of murder can be sustained. ”—Held that the 
mere fact that the body of the murdered person has not been found is not a 
ground for refusing to convict the accused person of the murder. 

Straight, J, observed:—“We must most unhesitatingly and distinctly point 
out to the Judge that it is not imperatively essential, in order to justify a 
conviction for murder, that the corpus delicti should be forthcomiog. To 
recognise any such condition precedent, as being absolutely necessary to conviction 
in all cases, would be to afford complete immunity and certain escape to those 
murderers who are cunning or clever enough to make away with, or destroy 
the bodies of their victims. Such a principle, once admitted, would in some 
instances render the administration of justice impossible. The doubt of the 
Sessions Judge was an altogether ill-founded and erroneous one and the mere 
circumstance that the body of Baiji had not been found was a most inadequate 
reason for refusing to convict the accused of her murder. The desirability of 
carrying out capital sentence is another matter to be considered by the High 
Court.’’(l) 

B. FINDING OF BODY NOT ESSENTIAL FOR CONVICTION. 


8* Body thrown overboard. —Where a man was struck on the head 
in a boat with a heavy paddle and knocked overboard in a large river in the 
height of the rams and was never heard of since, and where under the 
circumstances it was apparent that the murder was committed overhead a ship: 
held that there was no occasion to expect tl e corpse to be forthcoming and 
that a conviction for murder was justified.(2) 

9- Grave without body. —Where the confessions of accused persons 
led to the discovery of a grave wherein two pieces of clothes, identified as 
haviig been worn by the deceased on night of his disappearance, wtr* found, 
but the body was wanting and it appeared that the same had been exhumed and 
dragged away though it could not be asetrtained what became of it: that 

the prisoner has confessed, in the mest circumstantial manner, to have killed 
the deceased, and that the finding of the bedy is r ot essential to a convicrion.(3) 


10. Recovery of dead body is not essential for a charge 

of murder.—In order to bring home a charge of murder to an accused it is not 
necessary that the prosecution should be able to produce the body but it is 
essential that they should be able to prove, to the satisfaction of the Court, that 
the alleged deceased person was dead and that that person was murdered 


by the prisoner at the bar.(4) 

(1) Empress v. Bhagirath, 3. A. 383 

(1880). , . 

(2) Queen v. Poorusodb (Cal.) 7 W.H. 

14 (1867). 


(3) Queen v. Petta Gazi (Cal.) 4 W. R. Cr. 
19. (1865) 

(4) Azam Ali v. Emperor A. I. R. 1929 
All. 710, 121 I. C.248, 31 Cr. L..J. 230. 
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C. HOW IS THE “ CORPUS DELICTI ” TO BE PROVED ? 

11. Disappearance of a man, body not found—what the 

prosecution should prove ?—In a murder case where the supposed 
murdered man has disappeared and the body has never been fouc d, and he did 
not disappear under . circumstances which render it inconeievable that he eould 
still be ahve, the prosecution must establish three facts, viz 


(i) that the injured man is really dead; 

(ii) that he met with a voilent death; and 

{Hi) that the accused persons are those who brought about his death. 

The onus upon the prosecution in these eircumstances is much heavier than 
that in ordinary cases.(1) 

^ Prisoner would probably produce the supposed dead 

II really alive.— Baron Bramwell observed:—“Tlie evidence of identity of 

the body was complete; still if the Jury thought there was reasonable evidence 

upon the pomt, they might think that, if the child was still alive, the prisoner 

would prcbi bly picdure it in a case where her life was at stake, but she was at 

iberty to act upon the defect of proof and to say that the prosecution had 
fulled to prove the identi'.y.”(2) 

evidance -S“*bodfestablished by circumstantial 

evmanco. The body of a woman apparently two or three davs dead was 

The Ie‘" “t '* pi >ce of occurrence 

The egs had been drawn up and tied with the clothes round the neck 

The fnee was fiat.ened as if from a voilent blow and the nose was nearly cut oT 

The SessKns Judge’s view wrs not distniet as to the identity of the bodv but 

th I ^ "as that tho. there was no direct evidence to prove that 

he body was that of the woman alleged to have been murdered, her idLtity was 
proved by circumstantial evidence. lueotitj was 

u^tess^'thVbrdv'Vth" '* convicted of murder, 

•nd the interenee that it „ eon.mW.lJ"''' ""V 

, nnmitted is as safe as any other inference, 

thrown overbo^'T ro w”*’ * "'“'^'^ted at sea and his bodv 

.he/..ro» :Se,\:t;r”ei';s "" 

the murdi:^’;;^:!! 

High Courf(8) and .Sir J F 

at P. 49 points out that-»vL?e the" * Evidence” 

"Tn L_ o. . _ ’ circunistanees are such as to make 


ff 1™! ifrcMil'fc 'l.5: 


A *’ Hereford Summer 
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it morally certain that a crime has been committed, the inference that it 
was so committed is as saje as any other such inference, though the boy, 
in the case of murder and the property in the case of theft are not pro¬ 
ducible”.(x) 

14. Body burnt—murder presumedf^om circumstances— 

Where there was no direct evidence of a murder having been committed, but 
the accused confessed that be had burnt the body of the deceased though he 
denied having murdered her or that she had been murdered, and pointed out 
places where clothes and ornaments belonging to to the woman were discovered, 
moreover, the accused had a motive to do away with her : Held that it was to 
be presumed from all the acts, and statements of the accused, and the presence 
of motive and other circumstances, that the deceased was violently put to 
death and by the hands of the accused. (Sentence of death confirmed.(2) 

15. Defect in identification made up by other evidence, 
and confession. —A body was found in a pond (some time after the alleged 
murder) which answered to the description of the deceased (Jafir Khan) and 
was believed by his brother and by the Session Judge to have been that of the 
deceased. But the identification of the body was not complete—no body stated 
in evidence that the body found was Jafir’s, while the state in which it was 
found would have rendered any complete identification most difficult, if not 
impossible, even if his friends had not lost sight of him for many years. Held 
that the defect in the identification was rendered immaterial by the other 
evidence, more especially the conlession of the accused ; and that the finding 
of the Court, which must be taken to have found the identification proved, was 
upon sufficient evidence.(8) 

16. But strongest possible evidence required-— In Russel on 

CrimeSt (1) it is said : “It has been considered a rule that no person should be 
convicted of murder unless the body of the deceased has been found,” and a 
very great Judge says : “I would never convict any person of murder or mans¬ 
laughter unless the facts were proved to be established or at least the body 
found dead. But this rule, it seems, must be taken with some qualifications ; 
and circumstances may be sufficiently strong to show the fact of the murder, 
though the body had never been found, c.g., where a mariner killed the captain 
and threw him overboard into the sea.” 

Mr, Justice Norris continued to observe : “I will not go so far as to say 
that under no circumstances, in this country, could a charge of murder be sus¬ 
tained without proof of the finding of the dead body, but, considering (i) the well- 
authenticated instances of the subsequent appearance in the flesh of persons 
said to have been murdered and whose death had been deposed to by 

Mehr Khan v. Empress, 6 P. R. 1086 (3) Crown v. Koorban Khan 25 P. R. 

Cr. 1866, Gr., 

(2) Crown p. Bunan 13 P> R. 1869, Cr. (4) 4th Ed. Vol, I. tt. 770. 



(^bBSTXOk dBHT^C^ 



eyewitnesses: («) the production of bones alleged to be those of a man and 
discovered to be those of a woman and (iii) the numerous false charges which 
are brought against innocent people, I should require the strongest possible 
evidence as to the fact of murder if the dead body were not forth- 
coming,’*(l) 

17, Dead, body not found—(1) Conviction for murder 


could still be had. —It is a conspicuous feature of this case that the body 


of the woman supposed to have been murdered has not been found. Lord Hale 


once laid down a rule in these terms : “I would never convict any person 


of murder or manslaughter unless the fact was proved to be done or at least the 
body found dead.M 


“This is a rule rule of caution not of law, if the circumstantial evidence 
were very strong, conviction could be had. The mere fact the body of the 
murdered person has not been found is not a ground for refusing to convict an 
accused person of murder, but, when the body of the person said to have been 
murdered is not forthcoming, the strongest possible evidence as to the fact of 
murder should be insisted on before the accused is convicted.’* 

(2) Conviction under S. 201 in this case.— In this case, the 

body was said to have been thrown in the Indus, and it was never discovered. 

The fact that the body could not be found is negative evidence from which 

no conclusion can be drawn. The blood which was found on the bank of the 

river where the wheel mark of the cart ended is an indication for which the 

accused has not been able to offer any explanation. (So considered, with other 

circumstantial evidence, the conviction of the appellant for an offence under 

S. 201 I. P, C, and the sentence of 7 years’ sigonus imprisonment was 
upheld).(2) 

D, QUESTION OF SENTENCE. 

18. Sentence of death, not justified where body not 

found.—(1) Where the prisoner was convicted of murder wliich was effected 
according to prisoner’s own confession, by pushing the deceased out of a boat 
at night, aud the body was not actually found : held that the Judge exercised 
a proper discretion in not passing the sentence of death.(3) 

(2) Where the dead body was so decompouesd as to be unidentificable 
but was taken to have been identiHed'by clothes—sentence of transportation 
for life was awarded.(4) 


19. Capital sentence may be given even where body not 

discovered, (l) Held that the recovery and identification of a murdered 
man s body are not absol utely essential even for a capital sentence.(5} 


Shikdar d. Queen Emp. 11 C. 635 

, I'attch Muhammed v, Emp. A. I R 
1934 Sm. 139, 152 1. C. 376, 36 iS, L. J.'es* 


(3) Queen u. Budduruddin (Cal.) 11 W. 
R. Cr. 20 (1869) 

(4) King Emp v. Naga Lakha 1 Cr, L. J. 

294 (Para 31, infra). ^ 

(5) Empress v, Rogi 1 A W. N. 112 (1881). 
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(2) Held that the fact that the murdered body was not found is no feasOn 

for not passing a sentence of death when the offence of murder is clearly 
proved.(l) 

(3) Where the accused confessed that he had burnt the body of the 

deceased, and there was other circumstantial evidence in the ctse, sentence of 
death was confirmed.(2) 

in. BODY OR PART OF IT RECOVERED—MEANS TO 

IDENTIFY IT. 

20. Means to identify human remains.—The identification 

of human remains may be facilitated by various means, e.g.^ {i) by the preserva¬ 
tion of the head and other prats in spirit, (u*) by the anti-putrescent action of 
the substances used to destroy life, (m) by the similarity of undigesied food, 
(?5y) by means of clothing or other articles of the deceased traced to the posses¬ 
sion of the t>r:soner and unexplained by any evidence of innocent possession, 
(r) by artificial teeth, (vi) by the skeleton and (vii) by numerous other 
meclianical coincidences. (English and Amerleanau thorities cited).(3) 

21. Similarity of names alone not sufficient. —The accused 

was tried for tlic murder of a woman named Caroline Walsh. A woman was 

fouad injured the next day after the alleged murder who gave her name as 
Caroline VVaIs>i. Many distinguishing features and incidents, {e.g., age, com¬ 
plexion, hair, teeth, state of health, constitution, clothing etc,,) were, however, 
biought out which showed that Caroline Walsh the Second was not the woman 
in question.(4) 


22. Marks likely to aid in establishing the identity of the 

body. —Note the sex, probable age, state of the teeth and jaws, height, general 
condition, the colour of the eyes and hair, and whether any, and if so what, 
portions of the body have been denuded of hair. Note the presence of any 
deformation, tumours, old scars, tattoo, sun or other marks on the surface of the 
body, and of perforations for the insertion of ornaments, etc. (5) 


Clothes and converings may help the identity. Identification is diffiiult 
when the body is mutilated or burnt or only a portion of it is found. (6) 

23. Identification of fragmentary remains or bones only.— 

The first thing to determine is whether the fragmentary remains are human or 
not. Then you note which side of the body or limb they belong to and try to 
fit the fragments together, noting the means by which the fogments have been 

separated, whether cut or broken or torn asunder or merely grazed by dogs, 
jackals or other beasts or birds of prey. The state of decomposition of the soft 


(H (3 A. 383, folld.) Empress v. Sadhu 
(All.) 2 A. W. N. 160(1882). 

(2) Crown v. Bunan, 13 P. R. 1869, Cr. 
(Para 14, supra). 

(8) [Will s Cat. Ev. 7 th Ed, P. 356. 


(4) Rex V. Ross, O. B. Sess. Pap. 1832, 
146. (Will’s Cir. Ev. 7th Ed. pp.350-352]. 

(5) Lyon’s Med. Juris 3rd Ed. pp. 42 & 
78, 9th Ed. pp. 68-72. 

(6) . Ibid 3rd Ed. p. 75. 
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parts may give a clue to the length of term elapsed since death. If vital parts 
are present, note whether they bear marks of injury likely to have caused 

death. 

When bones only are avilable, it is desirable to record the details of the 
eeveral bones idividually for reference and proof of age, stature, etc. Any 
malformations should be especially noted. The odour of recent bones should be 
noted for the time of death. The odour of bones cleaned by ants etc.; is very 
diherent from that of old bones cleaned by decomposition(l). 

24. Instances in which fragmentary parts of body may 

establish the corpus delicti, —In a learned article published in the Chicago 
Legal News and republished in Crimina Law Journrl, the following instances are 
given of identification of parts of body, which (instances) though not binding 
authorities in India are, nevertheless, interesting and instructive:— (2) 

(i) Wehsier^s case, —The parts of the body found were: pelvis of the right 

thigh from hip to knee, (with a towel bearing Webster’s initials 
—Webster on trial) a large number of fragnemts bones, the thorax 
and chest, left thigh from hip to knee, also certain blocks of mineral 
teeth (identified by dentists as those made for the deceased. Dr, 
Parkman), When all those parts were placed together, there were 
missing from the human body: the head, the arms, the feet and 
the right leg from the knee to the ankle. It was in evidence that 
the skeleton thus put together belonged to a person about the size 
and age of Dr. Parkman. Shaw, C. J. thus addressed the Jury;_ 

“It is true and correct that, in a case of homicide, the Jury ought 
never to convict unless the dead body be found and identified and 
disastrous and lamentable consequences have resulted from 
disregarding the rule. But, like other general rules, this rule is to 
be taken with some general qualification. It may sometimes 
happen that the dead body cannot be produced, as in the case of 
a murder at sea, and yet there can be no doubt that the author 
of that crime is chargeable with murder. But if the body can be 
found and identified it goes conclusively to establish one of the facts 
necessary to prove the death of the person alleged to have been 
killed. Such proof is relied on in the present case, 

(ii) Leutgert case, —In this case small particles of bones, identified as 
human bones by expert testimony, along with two gold finger rings 
belonging to the deceased, and found at the place where the body 

had been consumed, were held to b 2 sufficient proof of the corptis 
delicti, 

{Hi) BulilandtS case ,—This was a case of murder and appropriation of 
sheep. The defendants made a large fire and in the ashes were 

(l)Lyoii’sMed.Juris. 3td Ed. pp. 55,56. ^^^) 2 Cr. L. J. pp. 2^37 (Journal— 
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found a few bones identified as human bones; the sheep of Huhland 
were found in possession of the defendants who also sold the wool: 
held that the corpus delicti had been sufficiently established, 

(iv) Pe^y IsVys case^ —This was a case of the murder of a girl. Near 
the accused’s house were found fragments of bone, hair pins, 
common pins, a button and a hook and eye. Among the bones 
were part of human skull, a part of a cheek bone and some teeth : 
Held that where the identity of a body is completely destroyed by 
fire, or other means, the corpxxs delicti, as well as other parts of 
the case, may be proved, by presumptive or circumsrantial 
evidence, 

(v) AlorgavCs cose, —A human skeleton was found, not entire, corres¬ 
ponding in point of size with Morgan whose death was in question. 
The skull had a cut on it which could not be self-inflicted. Held 
that, together with the confessions of the defendants, there was 
sufficient circumstantial evidence to prove the corpve delicti. 

Conclusion* —It would be seen from the above summary of cases cited 
as instances respecting proof of corpus delicti by circumstantial evidence, that 
skelton, skull, bones and remains of the body, i, e, parts not sufficiently identi¬ 
fiable, are not by themselves sufficient to establish the corpus delicti, but, in conjuc- 
tion with other things capable of identification and connected with the deceased, 
(c. g, teeth in Webster’s case, rings in Leutgert’s case, sheep in Ruhland’s case, 
hair pins, a button and a hook in Peggy Isly’s case), even such fragmentary 
part as they, may go to prove that corpus delicti veritably exists. There is, in 
each case, something to connect the parts with the victim, while in the last case, 
there was something to connect the parts of the body with the accused and 
that was the latter’s confession of guilt. 

IV. CASES WHICH BODY WAS HELD IDENTIFIED. 

The following is a singular instence in which a body well preserved Was 
identified by acquaintances and by comparison with photographs. 

26. body identified after a number of years. —lu Druce Port¬ 
land case in 1907-8, a person named Druce claimed to be the 5th Duke of Portland 
and stated that the reputed death and burial of T, C. Druce in 1864, at tht age 
of 71, was a mock one and that the coffin contained merely lead; whereupon the 
vault was opened and an undisturbed and intact lead coffin was found to 
contain the body of an old man who was readily identified as T. C. Druce. 
The well-preseved state of the body, after so many years was remarkable; the 
features were clearly recognised by previous acquaintances and by comparison with 
photographs taken during life.(l) 

26. Portion of the body with other articles—identified.— 

Where the murderer cut the body into pieces and attempted to dispose of it by 


(1) LWm’i Cir, 7th tv. Ed. p. 356. 
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burning, but a portion of the body remained unconsumed sufficient to prove that 
it was that of a male adult, and various articles which belonged to the deceased 
were found on the person of the prisoner who was apprehended when trying to 
drown himself: held that the body had been identified.(1) 

27- Charred remains with other articles identified.— Where 

the murderer had put the corpse of the deceased into an oven which was opened 
and searched some hours after the murder, and very little of the body that was 
capable of identification was left, but a small piece of the deceased’s shirt, 
also of the belt he wore, with two buckles, were found amongst the ashes, and 
a watch belonging to the deceased was also found on the prisoner: Held that 

these facts were sufficient to prove that the charred remains were those of the 
person alleged to have been murdered.(2) 

28, Charred trunk identified by age and oircumstanoes.— 

Where, in a case of murder of a girl of about 10 or 11 years of age, sus¬ 
picion was first aroused by the glare of a big fire in the court-yard of the accused 
for which he failed to give any explanation when questioned about it; (ii) the 
accused was also found carrying a backet containing charred flesh and bones; 
(iii) subsequently the charred trunk of a girl’s body was found in accused’s 
house on search, and (tv) the girl (accused’s wife) disappeared about the same 
time; moreover, (v) the medical evidence showed that the charred remains were 

recognisable as those of a female of 10 years of age : Held that the corpus delicti 
had been proved.(8) 


29. Head identified by relatives and by clothes found 

therewith. —Where a woman was not seen alive after a certain day, and in 
pursuance of information given by the appellant,a head was found in a well a 
week thereafter, and the skeleton was found in a stream on the following day ; 
her relations deposed that it was the head of the woman concerned, while the 
kurta and ^hagra found tied with the head were also identified as belonging to that 
woman: held that it is clear that the said woman was done to death and that the 
head found was hers.(4) 


30. Identification by photograph of dead body.— Where the 

corpse of a dead body was found floating in a well, and after being photo- 

grajAed, was sent to the Assistant Surgeon for post morUtn examination, and the 

mother and several other witnesses deposed to the fact that the photograph 

w ° them was a likeness of the boy alleged to have been thrown into the 

e , the features being quite distinct: held that the identification of the body had 
__heen folly established.(5) ^ 

[Wm*ici^^7th^''D*?55“ e^ Cr.eCr. L, J. 260(1907). ~ 

_ (2) Reg. r. Schneider 129 C P n c Emperor (Lah.) 36 I. C. 822, 

fap. 101 (l898).!lrVWrp; P 22 Cr. L. J. 694 (1921) 

35l ^ Etr. 7th Ed.P. (5) Kehar Singh p. Emperor, 11 P. W. R. 

(3) Gopal Singh p. Emperor, 2 P. W. R, (?92i)^ 
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31. Dead body decomposed identifited by clothes thereon. 

.—^Yhc^e the corpse was decomposed and so rotten as to be unrecognizable,but the 
clothes thereon, a Sariy a bodice and a petticoat, were identified by deceased’s 
relations: Held that it may be taken that the corpse was that of the deceased. 
(Accused convicted for murder and sentenced to transportation for life.)(l) 

2. By clothes and ornaments —Where a woman’s body was 

discovered from a disused well, two months after the alleged murder, and the 
Civil Surgeon was of opinion that owing to the decomposition which had set in 
idcnification was impossible so far as the body and its features were concerned, 
but on the body were found a khaki ktiria and a pair of bangle? which were 
identified by an impartial and disinterested witness who had ample opportunity of 
becoming familar with the deceased’s clothes and ornaments: 

Held that satisfactory proof, that the clothes and ornaments found on the 

body belonged to the deceased, and that the same were worn by the deceased 

immediately before her disappearnce, is sufficient to lead one to the finding that 

the corpse was that of the said person although it was too decomposed to be 

identified otherwise. ('2) 

32. Corpse identified by a garment and silver buttons.— 

Held that the identity of the corpse or remains, is clear from the recognition, by 
deceased’s brother and son and two witnesses, of the garment found with the 
bones and of certain silver buttons.(3) 

33. By clothes and neck pendants. —Where a dead body was 

found floating face dow*nward in a deep pool, a week after the suspected murder; 
the Sub-Inspector thought the bodv too decomposed to be worth sending for 
post mortem examination and buried it after holding the inquest; on being 
exhumed the remains were nothing but bones but, when the body had been 
removed from the pool, certain relatives identified it as that of the deceased by 
the clothes and articles on the neck (3 clothes aud 3 neck pendants): held that 
the body was that of male (the missing person being a lad of 18 or I9), and that 
the combination of the said clothes and articles is one by which identification is 

certainly possible by deceased’s close relations.(4) 

34. By garment, ear-rings, height and age — AVhere the dead 

body of a young unmarried woman was recovered from a canal, 13 days after er 
disappearance, cand the body was too far decomposed for any thorough 
cxamir.atian, none of her relatives or friends saw the corpse and a photograph of 
it was placed on record which, however, was so bad as to be impossible of 
identification, but on the corpse had been found certain ear-rings and garments 
^especially a ghogra) which were identified as belonging to the decea^odandjh^ 

(1) King Fmperorr. Kaga Lakha 3 K. (5)Matu r. Crov.n ]8 P. R* 

L. K 312, I Cr. L.J. 294 (PO-t) C. 838, ! I Cr. L. J. 6. , t r 1005, 

(2) Gul Hassan Emp. 24 P. R. 1910, Cr. (4) Dbac’du r. Erop. (Nag.) 46 I. » 

6 1. C. 182, n Cr. L. J. 6C4, 193 P.L.R. 1910. 19 Cr LJ 861 (1918) 
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corpse als tallied as to the height and age with the description of the girl in 
question: held that the finding of the Solsions Judge was correct as to the body 
being that of the dcceased,(l) 

V. CASES IN WHICH PARTS OF BODY WERE HELD NOT 

IDENTIFIED. 

« 

36. identfleation of skeleton doubtful—“corpus delicti’* 

not establisbed. —Where a body was found floating in shallow water but 
left there by the person who saw it, and during the night the flesh of the body 
was devoured by wolves and jackals, so that only skeleton remained which 
was identified as that of the deceased by the unusual size of the feet only; no 
post mortem examination was possible and the cause of death was also unknown: 
Held that the corpus delicti had not been established and, therefore, there could 
be no conviction either for culpable homicide or for intentionally omitting to 
give information of the offencc.(2) 

36. Dismembered body—identification doubtful.—In this 

case, the body supposed to be that of the deceased was found, 8 days after the 
alleged murder, in water, 56 miles down the stream from the spot where it was 
supposed to have been thrown in; the head, arms and legs were not found, but 
only the trunk was discovered which was entirely naked and on which the only 
mark of identification was a boilmark on the back of one thigh. 

It may be added that a mark was mentioned in the the Naksha Surai-i- 
hal as like mole, the size of an 8 anna piece, and the Doctor who held the post 
nioricm never noticed this, on the other hand, noted that the skin was fresh look¬ 
ing, and there was not a word about decomposition either in the post mortem 
report or in the Inquest report: 

Held^ that all this seemed to be a somewhat slender foundation for a 

finding that the body was that of the deceased and that the identity of the corpse 
was, accordingly, doubtful.(3) 

37. Identification by clothes alone not satisfactory.— The 

corpse of a woman was found tied up in a cloth floating down a stream. 
On jt were found 4 articles of clothing, viz., ghagra, chunni, chola and hhochan, 
w loh were idetified as those belonging to the missing woman. The dead 

body was sent to the Civil Surgeon for posi mor/em examination but, owing to 

decomposition having far advanced, it was impossible to discover the cause of 
death. The flesh from the face having been eaten away the body was not in 
an identifiable condition: held that the body was not in a recognisable condition 

and tlmt it could not be found, on the basis of identification of clothes alone, 
that the identity of the person concerned had been satisfactorily proved.{4) 


Lah\^^* v. Crown A. I. R. 1923 

Ruchca Sing, (Cal.) 4 
W, R, Cr. 29, 1 Wym. Cr. 1 (1865).^ ^ 


(3) Chuhar Singh r. Emperor 221 P. L. 
0 * 915 ^’^’ 26 I. C. 1001, 16 Cr. L. J. 89 

(4) Ghanwara v. Emp. 15 P. \V. R. 1915. 
Cr., 301. C. 436, 16 Cr. L. J. 612. 
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38. Facts found insufl8.cient to establish identity.—^Where, 

4 days after the disappearance of a certain person (Nathu) from the villagCj a 
dead body was found floating in a canal 50 miles from th^t village, and the 
question was whether it was the dead body of the missing person : their Lord- 
ships made the following observations ;— 


The description of the body, to some extent, corresponds with the appea¬ 
rance of the missing man, but there are various facts whu h cannot be ignor- 

ed, €. g., 

(i) it is admitted that Nathu was a Sikh, but the wording of the 

Naksha Surat-i-hal in regard to hair does not suggest that the body 

« 

Avas regarded as that of a Sikh; 

(u) the state of the body at the tirm of post mortem is hardly consis¬ 
tent with an admitted 4 days’ immersion and a journey of over 
50 miles plus two days’ exposure to air; 

(iti) the prosecution story is to the effect that much blood had been 

shed, whereas the injures found on the body make it evident that 
the bleeding must have been of a stricMy limited character; 

(Vi) while the prosecution story is that the murder was committed 

with a iakwa on the blade of which bloodstains were found by the 

Chemical Examiner, the medical evidence showed that there were 
no incised wounds on the body. 

Held that the cumulative effect of these facts is such as to make it unsafe 
to hold that the body found was that of Nathu. 

Effect.—The identity not having been estalished, the remaining evidence 
{viz. that the accused pointed out two places where blood-stained earth was 
found) is not sufficient to justify the conviction of the accused for the murder 

of the missing man.(l) 

39. Bones with no clothes unidentiflable”— A corpse may 

be identified by means of the clothes that m.y be on it, but whore only bones 

were discovered which were of a young man of the age of the deceased, 
while the shirt and pyjama, identified to be those of the deoeaseJ, were 
lying scattered somewhere near the bones, the bo.ics denuded of all flesh and 
soft scrutures showing that the body, if not long dead, had been attacked and 
eaten Up by wild beasts or birds: Held that the co.pue delicte was not proved 

(and even if it was, there was nothing to show the nature of the act by which 

the man’s death was caused.(2) 


40. Parts of body unidentiflable.-H«W that a pair of legs & a 

naked human trunk discovered were, in fact, unide ntifiable, and tho it is unn e- 
^ /T ah 1 A r R 1924 (2) Muhammad lAli v. Emp. (Lah) 112 

(1) Jagtu y. Emperor (Ean.) A. i. K. nmo oo pr T*T 9^6 n928^ 

Lah. 168, 76 I. C. 397, 25 Cr. L. J. 173. I. C. 212, 29 Cr. L. J. 9Jb ^19.!a;. 
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ccssary that a corpse, should, in a murder case, be identified there must be 
evidence that the alleged victim is dead. (Appeal accepted).(l) 

41- Fragments of human body insuflBLcieht.—In this case, 

several human thing, a human arm (minus the palm), and a few bones were 
found, None of the witnesses made any definite statement that the arm was 
that of the deceased or that it bore any mark of identification ; nothing definite 
was said about the thigh too, but their “conviction” was that those were parts 
of the missing man ;—Their Lordships did not discuss the point of identifica¬ 
tion and disposed of this aspect with the remark: “the mere fact that parts 
of the deceased’s body, or any of his belonging,, assuming that they were identi¬ 
fied as his, were foimd several days after the murder, tho’ it may be concealed 
or scattered in suspicious circumstances, would not by itself establish any con¬ 
nection of these with any of the supposed conspirators.(2) 


i 


Cal. 51, I73I.C'. 65, 39 C r. L. J. 161 at 
pp. 163 and 100. 


(1) Mehr Singh v. Emp. A. I. R. 19:5 
^05, IfOl. C, 187. 37 Cr. L.J. 250. 
(.') Golokc Echari v. Emp. A. 1 R. 19.8 











CHAPTER XV. 

Identification of Property. 


Introductory. The identification of property is a question of fact 
and no hard and fast rule can be laid down to govern all cases alike. A thing 
may be identified by any mark which characterises its owner or by no mark when 
the owner’s own invisible impression is enough. 

For instance : I have got my initials on my shirt and, in 90 cases ont of 
100, no advrese claim can successfully by laid to it, but I have got no mark 
on my shoes and yet I am sure, as sure perhaps as 99 per cent, I shaln’t mistake 
another’s pair. 

Broadly speaking, it may be taken for granted that no body would make 
a mistake as to his clothes, ornaments, utensils and other household goods 
which have peculiarities of their own best known to the owner. It’s the sense 
of familiarity which leads to recognition and unless that sense be overpowered 
by another sense, may be greed or dishonesty, it will not, as a rule, err. 

Most honest mistake is, however, possible where articles in question are 
much too general and resemble or answer the description of a hundred and one 
other articles of the same species. Therefore, the duty of the Judge or Jury 
would, in such cases, lie in determining each case on its own merit. Were it not 
so, that is to saj’’, a thing without an ear mark could not possibly be identi¬ 
fied, then (for example) no cloth-merchant, no soap maker, no grain dealer, in 
fact no person or persons possessing a large number of articles of the same descrip¬ 
tion, would be safe. The plea of “non-idcntifiable” would in every case be raised 
and the ends of justice so cleverly defeated. 

At the same time, nothing can be easier for an unscrupulous man who 
has sufTcred some loss, than to lay hands on anything he can come 
by, on the basis of resemblance or similarity, and utmost caution is necessary 
in dealing with such cases of bogus claims. Cases of mistaken identity in 
respect of property have already been given in the first Chapter. 

What can conveniently be laid down, therefore, is that identity of property, 
much as the identify of person, may be established— 

(?) by the positive evidence of persons who can, from personal know¬ 
ledge, or use, or observation, identify the article in question, or 
(i?) by circumstantial evidence, so strong as to leave in the mind 
of a reasonable man no doubt that the thing exhibited was the 
one claimed. 

It may be noted that while dealing with the identification of human 
body, in the foregoing Chapter, cases have been cited to show that identity of 
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b person could be established by the identification of things belonging to that 
person, and that part of the commentary may be understood to be a part of 

this subject too. 


Notes and Comments. 

A. MODE OF ESTABLISHING IDENTITY. 

1. Circumstances and similarity or general resemblance 

may be sufficient. —“It is not necessary that the identity of stolen prop'>rty 
should be invariably established by positive evidence. In many cases idetitifica- 
tion is impracticable ; and yet the circumstances may render it impossible to 

doubt the identity of the property, or to account for the possession of i*. by the 
party accused upon any reasonable hypothesis consistent with his innocence ;as 
in the case of labourers employed in docks, warehouses, or other such establish¬ 
ments, found in possession of tea, sugar, tobacco, pepper or other like articles, 
concealed about their persons,—in which cases the similarity or general resemb¬ 
lance of the article concerned would be sufiicipnt.“(l) 


2. Identification of articles by owners:—It is a matter of com¬ 
mon experience that owners of articles, although common ones to be found in 
the Bazar (in this case some ordinary clothes and ornaments), can easily identify 
them by their shape, by their feel, etc. , which can be readily detected by them. 
(But the mixing of one Sari with the one in question was held to be an 
insufficient test.)(2) 


3. Witnesses as to identification of property not cross- 

examined.—effect. —When the witiusses, speaking to the identification of the 
jewels and cloth and the ownership of them by the deceased when th y last 
saw him, were not cross-examined : Held that the jewels and cloth must be 
taken to be those worn by the deceased when last seen.:(3) 


B. TEST IDENTIFICATIONS AND PRECAUTIONS. 


4. Identification of articles without being mixed with simi¬ 
lar ones- — of little value.—(l) Where it was contended that the identifi¬ 


cation of the ornaments by the prosecution witnesses was inconclusive for the 
reason that the ornaments were not mixed with similar ones —Held that it is 
true that there has been an omission to take this step, but that would not make 
the identification inadmissible although it would detract from the weight that 
would otherwise be attached to that evidence. (4) 


(2) No magic about test identification — in a case in which 

it was sought to discredit the identification of property on tlic ground that 


M) Ruttel on Crime*. 7th Ed. 1909. p. 
134, Re* V, White, (1823) R. and R. 5UB; 
Re^. 1 -, Dredge (1845) 1 Cox C. C. 235. 
[wars Cir. Ev. 7th Ed. p. 240. 

(2) Gigadhar Singh u. Emp. A. 1. R. 1943 
Pat. 424, 210 I. C. 21, 45 Cr. L. J. 172. 


(3) In ft Chevveti RamrKiu A. I. R. 1943 
Mad. 715. 203 I. C. b20, 44 Cr. L. J. 299. 

V4) Moti lal ts. Emp. A. 1. R. 1940 Nag. 
66 , 185 1. C. 310, 41 Cr. L. J. 158 at IbO. 
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test identifications were not held ; it was observed : that there Is no magic 
about test identifications, the evidence on which the Court has to act is the 
identification by witnesses at the trial and the question is, are the witnesses to 
be believed or not ?(1) 

5. Identification of stolen property—precautions. —In 

important cases, the practice of having articles of property, recovered from 
suspects and suspected to be stolen, mixed up with other articles of a similar 
nature when the property is shown to complainants for identification, may often 
be followed with advantage. 

In such cases, precautions should be taken similar to those for the identi¬ 
fication of persons : the person before whom the identification is held must be 
above suspicion, and it will be essential to prove that neither the property 
suspected nor that with which it has been mixed could have been seen by the 
witness before hand.(2) 

6. Test identification of articles of common use— In this 

case, Varma, J., observed :-‘I must deprecate the practice of having test 
identifications at a Police-station where the Police officers arc in a position to 
advise the officer under whose guidance the test is to I).- held. The things that are 
said to have been identified by the witnesses arc of common use. No special 
features can be mentioned. Some stress was lai.I unon th? fact that one of 

4 

the things identified was a blouse and the other a chemise. Such articles, unless 
they have special marks or features, arc 3iot difficult to be found in the 
market. Therefore, tlic identification of the articles also is not satis¬ 
factory. (3) 

7. Procedure in Court for exhibiting articles of the same 

kind ..—TVhen the articles in an exhibit list are each of a different kind, then 
it might be excusable to refer to the article by describing its kind such as a 
jacket, a shirt, a shawl ; but where there arc four white short sleeve shirts 
and three other shirts, the neglect by the Court to mention which pixrticular shirt 
is meant by the witness who says : “I identify the exhibited short sleeve shirt 
or identify the exhibit shirt” is quite inexcusable. (4) 

C. ARTICLES WHICH PASS FROM HAND TO HAND. 

8. Handkerchief. —The complainant had some handkerchiefs with 
him when he started on journey and lost them somewhere. One handkerchief 
Was found with the accused more than a month after the loss. The complainant, 
his servant and wife, identified it. Held, that it may be taken as established 
tliat the handkerchief recovered belonged to the complainant, but that there 

(I) The same principle is enunciated as {Vide gafa 106Cudh Police Regulations.) 

regards identification parades in: Mohammad (3) Nari Santa e. F.mp. A. I. R. 1945 

Hussain v. Emp. A. I. R. 19L'6 Pesh. 166, Past. 161, 219 I. C. 391, ^ Cr. L. J. 613. 

164 I. C. 578, 37 Cr. L. J. p. 981. (4) Rajalingam v, Emp. A. I. R. 1934 

('2)Jangoo Singh v. Emp. 19H O. W. N* Rang. 80, 149 I. C. 31, 35 Cr. L, J. 994. 

407, 213 I. C. 1C3, 4j Cr. L J. 68J. 
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wns nothing to prove either the theft or the dishonest receipt of the stolen 
handkerchief by the accused,(l) 

9. Common brass drinking cup- —A brass drinking cup was 

stolen from the complainant’s house which had been broken into. About eleven 
months after the burglary, the prisoner produced a drinking cup which was 
identified as the property of the complainant. The prisoner said that the cup 
was his own property. HeUU that the cup is abundantly identified as the 
complainant’s property which was stolen, but that as the stolen article was not 
of a unique or unusual character, but such as is possessed in every native 
household, and would readily pass from hand to hand, the mere fact of the 
prisoner’s possession of the cup eleven months after it was stolen was not such a 
recent possession as to put him to the i^roof of how such possession was 
acquired. (2) 

10. Gilt coins. —The accused was found passing to certain persons, as 
genuine, gold mohars of the time of Shahjahan and silver rupees which had been 
gilt : Held, that they were not “coins” within S. 230, I. P. C., but the accused 
could be guilty of chcating.(3) 


11. Big copper vessel. —The acused was found in possession of a 

Kodapona secreted among odds and ends in an inner room, seven months aftert 
he alleged theft. The Sessions Judge, upholding the conviction of the accused, 
referred to 6 A. 224, 11 C. 160, and 20 A. 141 (cases noted above) and 
remarked : “The articles concerned in these cases were such as could be passed 
from hand to hand. Gold coins, and ordinary small vessels used by house-holders 
in big towns with a large population, etc., would stand on a dilierent footing 
from a big copper vessel or even a small one used by an individual in a small 
place and found later on in the same place in the hands of a neighbour, and 
and, therefore, the above-said rulings do not apply to the case at all.” 


Held, that the article found in the accused’s house is one copper vessel 
ordinarily used for drawing water and it was not found until seven months after 
the loss of tl»e article by its owner, and that that cannot be said to be recent 
possession so as to relieve the prosoeutioa cf the duty of proving guilty know¬ 
ledge. (Conviction set aside).(4) 


12. Currency Notes lost—one traced to accused some time 

after the loss. —The complainant lost some currency notes ; one out of 
which was traced to the accused who carried on business of a Shroif. That was, 
however, seven months after the loss and the accused stated that he had got it 
from a person whom he did not know. Held that the possession was not recent 
enoug h to justify the issue of process against the accused.(5) 


(1) Q.-E. Burke, 6 A. 224 (188 0. 

(2) Ina Sheikh y. Q.-E. 1] C. 160 0885). 

(3) Emperor v, Khushali 26 A. \V. N. 308 
4Cr. L.J. 453 (1906). 

(4) In re Bhami Luxman Shaiibaga I M. 


W. N. 819, 8 r. C. 145, llCr. L.J. 571 
(1910). 


(5) Ram Charan Saha r. Haji Meah 
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(li) Where currency-notes were found in possession of accused. 18 months 
after the theft, the conviction under Section 411, I. P. C. was set aside.(l) 

13. Silver ornaments of common type.— Where the silver 

ornaments found with the accused (a goldsmith) were such as would easily change 
hands from time to time and such as may, in the common course of events, 
find their way to a silversmith’s shop, and were so found 2j years after the 
dacoity : Held that, looking to the lapse of time, no presumption could arise 
that the accused had received the ornaments knowing them to be stolen. (Case- 
law referred to) (2) 

Note, —(i) Recent possession* —The above-noted cases would show, 

firstly, that identification of even common things which can be found any where 
is a question of fact and, secondly, that as regards the articles mentioned the 
identification was not at all disputed ; the question in each case was : whether 
or not the possession was recent enough so as bring it within the purview of 
Section 114 of the Evidence Act and, consequently, within tlie ambit of Section 
411, I. P. C. In this connection it may be remembered that while lapse of 
time is usually an important factor, the importance to be attached to it must 
vary with the circumstances of tlie individual case, and will depend largely on 
the frequency with which the property is likely to have clianged hands. No 
maximum period has been prescribed beyond which no inference of guilt can be 
drawn.(3) 

(it) Guilty knowledge* —Another point to be noted is that if tha 

articles concerned are of an ordinary kind, such as can be received innocently 
by any body, the guilty knowledge of the receiver is greatly diminished, if 
not altogether excluded. 

D. COMMON THINGS—HELD NOT IDENTIFIABLE. 


14. **ArsV' or glass-ring'-incapable of identificaion—toe¬ 
ring, Identified by complainant alone—insufficient.— Where the 
articles said to have been found with the accused were a toe-ring and an arsi or 
glass-ring and it was only the complainant who identified them (his wife not having 
been called though referred to) : Held, that the arsi appears to have been quite 
incapable of identification while, as to the toe-ring though of a particular make, 
the complainant’s wife has not been called and that, therefore, it is quite 
impossible to maintain a conviction upon such very flimsy evidence of identifica¬ 
tion as the uncorroborated evidence of the complainant.(4) 

IB. Arsi etc.— list of Stolen property containing article 


recovered not proved— identity not established.—A gold orsi and 

8 silver arnaments were found in possession of the accused who were goldsmiths. 


M'i In re VcUa Ocha Thevan, 1 M’ W. 
N. sb, 15 I. C. 314, 13 Cr. L-J 475 (1912) 
(2) Chhotey Lai v. Emp. A. I. R. 19*5 
All. 220, 85 I. C. 722, 26 Cr. L. J. 578. 


(8) vide Smith v. Emperor (Mad.) 43 I. C. 
605, 19 Cr. L. J. 189 (1918)' 

(4) Mani Ram v. Emp. 22 P. W. R. 1912, 
Cr., 15I.C. 971, 13Cr. L.J. 555 (1912) 



i 05 


ibENTlFlCAXiON OF pkoPtHTY 


These ornaments were said to have corresponded with the description given in 
the list of stolen articles. This list was, however, not proved, not even the 
Sub-Inspector who signed it being produced as a witness. Identity was held 
to be doubtful and combined with the absence of receipt with a guilty knowledge 
(the possession dating 2 months after burglary) the conviction was set 
asidc.(l) 


16. Chandanhar—not mentioned in F. I. R.—identification by 

one witness not sufficient. —Where an article (a Chandrahar) had not been 
mentioned in the first information but was contained in a sui^plementary list 
supplied more than 3 weeks after the theft and there was only one witness to 
identify it : Held that the identification was not suflicient.(2) 


17. Bank — description in first list different—opinion of 

assessors.—Six days after the occurrence of a dacoity, a pair of bank 
(anklets) was found in appellant’s house. The complainant identified it as his 

own. But (t) while in the first list of stolen properly the anklet was given as weigh¬ 
ing 4 tolas, priced at Rs. 3, the one recovered was really 8 tolas worth about 
Rs. 5 or Rs. 6; (a) the woman who was said to have been wearing it found it too 
large in Court (she stated that she had recently lost weight wliich reason did 
not sound probable) ,* (Hi) the appellant claimed it as his own and looking to liis 
standing he was not making an extravagant claim ; and lastly, (tv) the assessors 
too endorsed that claim. 


Held, that there was no satisfactor}' proof that the ornament belonged to 
the complainant and that, in a case of identilieation of tliis nature, the opinion 
ol the assessors is ol considerable value as they arc well acquainted witii 
the ways and habits of men of the complainant’s standing. 

Obiter, It it could be proved that the ornament belonged to the 

complainant, the conviction under S. 412, I. P. C. would stand because the 

appellant claimed to be the owner of the property and, on proof of the 

complainant s ownership, the defence would be found to be false disclosing a 
dishonest intention.(3) 

Pieces of cloth—muslin, chintz andnot identi- 

e even tho bearing shop’s name. —Where the articles recovered 
were . a piece of muslin 7 yds., a Uingi of golden colour, a lungi of white 
olour, and a piece of chintz 18 yds., which tlic complainant claiinetl as his own 
and as parts of the piece goods stolen from his shop, and the prosecution laid 
b rcss on the fact tbat the said articles bore the name of the complainant's shop 

thereon. 


U) limperor v. Chhanoo Lai 22 C iv 
128,4^11 r >rw'_ t 


10 


*19 1. C. 78:1, 20 C.r. L. J. 223 ^1919) 


i3) CchariJ;. Emp. 1. K. I9.'3 Oud. 452, 
89 J. C. 155, 20 Lr. L. J. 1291. 
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Held that, as the fact was not noted in the F. I, R., the argunlent that 
the writing of names must be regarded as an afterthought was not without 
force, but that, even granting it to be correct, the mere name of the complainant’s 
shop on the articles in question would not by itself be sufficient to show that 
the articles found were a part of the stolen property when it was admitted that 
many such pieces, bearing the name of the complainant’s shop, had been sold, 
the possibility of the recovered articles having been legitimately purchased not 
being thus excluded. (Case cited below). 

19. Articles which constantly change hands—found after 

5 months—no presumption —further, that the fact that few articles 
were found in the house of the acaused, after the lapse of more than 5 months 
from the date of theft, cannot in law give rise to a presumption against the ap¬ 
pellant under S, 114 (a) of the Evidence Act, the nature of the articles being such 
that they may constantly change hands, and that, therefore, the aforesaid reco¬ 
very should not legally make it incumbent upon the man from whose place the 
articles were recovered to explain how he came by them.(l) 

20- Longyi — clothing of common type—doubtful identity.— 

Where the article found in possession of the accused was a longyi, a woman’s 
silk wearing, admittedly a common article of wear and not shown to be beyond the 
accused’s means; the F. I. R. in the case was made after the recovery; there 
were discrepancies between the description in that report and later statement ; 
it was also dyed in a colour different from the original; the accused too 
produced evidence to show that his wife had been wearing a longyi of that 
kind : 

lleldf that as a common article of clotliing, similar in pattern and 

texture, had been found with the accused, the identity of wliich as stolen 
property was doubtful, the conviction could not stand,(2) 

21 .Wearing apparel—which could be got elsewhere—iden¬ 
tification of little value. —It does not appear from the judgment what the 
stolen things were, but since it is mentioned that '‘it is not conceivable that 
the accused would openly wear them,” they may be taken to be some wearing 
clothes, probably, ordinary sheet or turban : 

Held, that the evidence of identification of the property is very weak, 
such property could clearly have been easily got elsewhere.(3) 

22. Identification of common clothes and common orna¬ 
ments- —Ordinarily where it is admitted, as regards the clothes in question, that 
'•other people have clothes like this” and, as for ornaments, that other goldsmiths 

(1) Hari Ram v. Emp. (Lah). 62 I.C. 867, (3) Khuda Bakhsh v. Emp. 6 P.L.R. 65. 2 

22 Cr. L.J. 595 at 596 (1921). Cr. L. J. 129 (1905). 

(2) Maung E. Gyi v, Emp. 1 R. 520, A.l.R. 

1924 Rang. 91, 81 I.G. 106, 25, Cr. L.J. 

618. 
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make similar ones, it is hardly fair to the accused to say that the clothes and 
the ornaments exhibited in the case have been satisfactorily identified. In 
a sense they have been identified but the evidence is not entitled to much 
value. 

But disinterested persons may establish identity.— But where 

impartial disinterested persons, who had ample opportunity of becoming familiar 
with the clothes and ornaments in question, support the claim, there is no 
reason for not accepting that piece of evidence.(1) 

23. Darrx and quilt—?oods of a common pattern—identi¬ 
fication disbelieved. —Where a darri and a quilt were found in possession of 
the accused, 4 months after the alleged theft which was not reported at the 
time, and were claimed by the complainant, while the accused claimed them as 
his own : held that the two articles were of a very common pattern obtainable 
in every household, and that, in the absence of conclusive proof that they 
belong to the complainant, the accused cannot be convicted under section 411, 

I. P. C.(2) 


24. Cereals—grain, wheat, gram, paddy, peas, etc.—not 
Identifiable unless peculiar. —■ Where the stolen property consisted of 

wheat, peas and gram and the sole evidence as to the identification thereof 

was that of the complainant who stated that the wheat and gram recovered 

from the possession of the accused corresponded to those stolen from his 
house: 


Held that the identification of cereals, such as the alleged stolon cereals 
which were recovered from a house in the same village, is an exceedingly difficult 
matter, unless it is established that the stolen cereals were peculiar, the like 
of which could not be in the possession of any other villager; that a number 

of villagers may be found to be in possession of the same kind of wheat, paddy 

or gram, but that would be no justification to hold that the cereals found in 
their houses wore the stolen property of some one else because the cereals 
correspond with the cereals stolen ; and that, therefore, the identification of 
the stolen articles had not been established.(3) 

Note ,—In the following case, however, conviction based on the possession 
of bags of grain was upheld. 


25. Grain—possession of—presumption from the nature of 

property. —Where the stolen property consisted of three bags of grain found in 

possession nf the accused, the conviction under section 411. I. P. C. was 
uphel.d(4) 


lom 24 P.R. 

Bakhsh y. Emp. A.I.R. 
1924 Lab. 3^, 81 I.C. -18, 25 Cr. L. J. 560. 


(3) Sharafat r. Emperor, 1 P.L.T. 727 57 
I.C. 913,21 Cr. L. J. 673 at 675 (1920^. 

(4) Imperator r. Jumo 1 S.L.R. 66, 8 Cr 
L. J. 184 <1908), 
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26. Question of joint posesssion—principle. —In the above- 

cited case the 3 bags of grain were found in a room which was in the occupation 
of two persons and was locked at the time of the search. It was contended 
that the possession' was not exclusive : Held that the rule as to exclusive 
possession is based on the principle that possession must be consciom and 
voluntary. When the article is so small that it might have been placed in the 
house by another inmate and overlooked by the accused, the latter is not in 
possession, for he was not conscious of the presence of the article. Here the 
property consisted of 3 bigs of grain and could not have been overlooked by 
the two accused. They must have known that the grain was in their room and 
the presumption is that they are both accomplices and in possession of stolen 
property. [Conviction upheld].(1) 

27. Sweets—not identifiable. — Held that it is manifestly perfectly 

impossible to recognise the sweets said to have been recognised as stolen 
property and that, whatever suspicions there may be, there is no proof on the 
record upon which a conviction can be based.(2) 


28. Cement—in possession of accused—not necessarily his 

employer’s property. —The accused was found in possession of a certain 
quantity of cement and because there was a heap of cement lying on the 
premises of the E. I. R. Co. and the accused was a mistry in the employ of 
that Company, it was assumed that the cement was stolen from the Company s 
stock. Heldj that theft previous to recovery had not been proved, and hence 
there was no cise against the accused. (Case cited below). 

29. Coal. —Similarly, ro such assumption can arise from the posses¬ 
sion of coal on the ground that a heap of coal was lying on the premises of the 

Company.(8) 


30. Grass—theft not proved.—Where it could not be definitely 
found from what spot the grass (the subject of theft) was stolen or whether that 
spot was situated in a field undoubtedly belonging to the complainant, the con¬ 
viction was quashed.(4) 


31. Skins must be satisfactorily identified to be of recently 

stolen animals. —When the accused was found in possession of two res y 
flayed skins of a goat and kid within 24 hours of the theft and was charge 
under S. 379, I. P. C. Held, (Spencer, J. dissenting) that it was absolutely 
necessary for the prosecution to establish that the skins found on t e accuse 
were those of goats recently stolen and that as the prosecution witnesses ha 
not seen the skins for more than 3 weeks after the theft, the identification was 


(1) Ibid. 

(2) Lai V. Emperor 194 P.L.R. 
I.C. 528, 13 Cr. L. J. 720. 


1912, 16 


(3) Abdul Karim i>. Emperor (Cal). 15 
I.C. 492, 13 Cr. L. J. 492 (1912). 

(4) Shib Dass v. Emperor 335 1. L. 

1913,21 I. G. 899 (1913). 
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suspicious. (There were 8 witnesses as to identification: No. 1 was 
the complainant who made his complaint 17 days after the occurrence, No. 2 
was his son, No. 3’s demeanour in the box impressed the Jury very badly—and 
then all of them saw the skins more than 8 weeks after the theft). (Conviction 
set aside).(l) 

32. Tanned skins—must be shown to be stolen pro¬ 
perty. —A bale of tanned skins was lost in transit by rail. The accused were 
found selling some skins in a factory. There was no evidence to prove that 
these skins were identical with those contained in the bale which was lost and 
therefore they were the stolen property. Held that it must be proved that the 
property is stolen and that may be proved by the way in which it is dealt with 
by the accused(2) but seme definite conclusion must be arrved at. (Case 
remanded).(3) 

33. Bottles—^COmmon things. —Where it was alleged that the 
bottles found in possession of the accused, (containing chloroform) belonged to 
some Government Store and evidence was tendered to show that there was store 
mark on the bottles, but one of the prosecution witnesses stated that empty 
bottles are sold from the stores, while another one said that the bottles before 

Court were “common bottles”. /Wd that there was no satisfactory proof that 

the bottles were stolen from Government Storcs.(4) 

34. Keys—ordinary ones.— Where the accused was found in 
possession of certain keys, 3^ nu-nlhs after the theft; Held that there is no 
ground for presumption under S. 114 of the Evidence Act. as the property was 
discovered so long after the theft, and the keys were very ordinary keys which 
might happen to be of the same pattern or might have been brought to the 
accused’s house quite innocently. The accused was also a man of substance, one 

who would hardly be a receiver of stolen property of so insignificant a value as 

Rs. 2-8. 


“Biridani** —(with Rs. l-8) dealt with likewise.(5) 

36. Cases of mistaken identity. —(i) In a case in which clothes 

belonging to a girl had been stolen, and a \vhite gown was found in the prisoner’s 

possession which she identified as being her property. She had previously 

described the colour, quality or fashion of the gown and they all seemed to 

correspond with the one found, but the gown did not fit her person and it turned 

out that it belonged to another woman.(6) 

(2) Mistake as to a shirt and cap made of a similar stuff as the stolen 
ones.(7) 


(1) In re Irula Sadayan (Mad.) I. C. 
72, 16 Cr. L. .1.440 (1915) 

(2) Vide 6 B. 402 

(3) In re Samachari A. I. R. 1924 Mad. 
350. ni I. C. 3le. 25 Cr. L, J. 790. 

(4) Bmperon-, Sankara Narayana (Mad.) 


4 L. W. 53. 35 I. C. 488, 17 Cr. L. J. 312 
(1916) 

(5) Joyenullah Bepari v. Emperor 22 
C. W. N. 597, 4d I. C. 1:8 (1918) 

(6^ Rex V. Webster, 19 St.itc Trials, 
494. I £'r.J 

(7) Rex V. Bate, Assizes, 1809. 
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(3) Mistake as to a pocket book resembling the one lost witk five one 
pound notes.(l) 


E. THINGS WITH SOME PECULIARITIES—HELD 

IDENTIFIABLE. 

36. Cash—identical sum found secreted-other cir¬ 
cumstances—identification good.— Where a passenger left his luggage 
in a compartment in which the apcused alone remained, and on return found 
Rs. 5-5-1 missing, whereon he made a report and, on accused s person being 
searched, some money was found in his pocket (that was his own) while an exact 
sum of Rs. 5-5-1 was recovered from his trousers. Held, that the actual coins 

lost were found on the accused and they were secreted and separated from his 
other cash and that, therefore, there was no doubt about his guilt.(2) 

37. Ornametns—(1) Bangles, waistband and beads— 

These ornaments were identified as belonging to the deceased.(3) 

(2) Jewellery of the deceased—anklets, necklace, nose¬ 
ring, ear-ringS-identined.-{This Recovery also served as evidence of 

murder).(4) 

38 Ornaments & clothes, some with speaial marks, others 

common-identification.-where the articles recovered from the various 
neeused consisted of silver ornaments {pairis) & clothes {sarees, etc.) some of 
which had particular marks & were identified by the persons wearing them, by 
goldsmith & by tailor : the approver was held to have been sufficiently cor¬ 
roborated by the evidence of these recoveries. (Benefit of doubt was, ^owe , 
given to the accused from whom only clothes (like sla^ar S kurta) were reoover- 

ed.)(5) 

39. Jewellery identified by owner, his wife and daughter 

-identification satisfactory. -Where the stolen property 

articles of jewellerv which were identified by the owner, his wife and daughter 

but it was contended on behalf of the defence that the jewels were of a kind 

commonly worn and that the identification was insufficient : 

was hardly any cross-examination tending to break down the identification, and 
there was no reason why the women who were in the habit of seeing or wearing 
the jewellery should not be able to identify the greater part, if not the whole. 

of it, the identification was satisfactory.(6) 


fl) Rex V. Gould,'Assizes 1820, [Will’s 

Cir. Ev, 1925Ed. p. 299.] 

Public Prosecutor v. Saddayan 2 
M. L- T. 498. 7 Cr. L. 218 OSf'SV 

{3 Emperor v. Rajani Karito K.ocr 

(Cal.) 8 C. W. N. 22, 1 Cr. L. J- 10 
(1904^) Botcha Ramudu 6 M, L. T. 


123,4 1. C. 1051. 11 Cr. L-J. 157 (1910) 

Sami 13 M. 426 folld. a t P 1Q34 

(5) Kartara v. Emperor A. V 

Lab. 525, 155 I. C. 305 36 Cr. L. J. 102 

(6) Sen Raya Govindan y. Public 

Prosecutor (Mad.) 3 M. L. T. 30, 7 Cr. L. 
J. 30 (1908) 
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A’o/e.— Unexplained possession.— The accused was found in pos¬ 
session of the said jewellery 8 weeks after the theft and gave no explanation 
as to how he came by it. Held that the circumstances and section 114 of the 
Evidence Act tlu-ew on the aceused the onus of showing how he obtained posses¬ 
sion of the property, and that if he made no attempt to do so, it can only be 
concluded that he could not show that he came by it honestly.(l) 

40. Jewels —diamond and diamond-ring—identifled.—A 

firm of jewellers in Rangoon lost a loose diamond and a diamond-ring packed 
in a parcel to be sent as insured at the post office. Two years thereafter, these 
jewels were found with the accused, and identified by the owners. The 
description talUed with that they had given in an advertisement offering reward 
for the recovery of the jewels. Identification being established, the accused 

was convicted of two charges of criminal misappropriation under section 403, 

I. P. C. 

Held, that the Court was justified in raising a presumption of guilty know- 
edge from a possession of the property such as jewellery, even 18 months or 2 
years after the loss, (accased having given false explanation or no explanation 
or refused to disclose facts in his favour), and that the olfencc fell properly 
under section 411, I. P. C.-for whether the person retaining stolen property 
knowing it to be stolen is the original thief or misappropriator, or merely a 

subsequent guilty receiver, such retaining is a continuing offence as long as the 
retaining of stolen property continues.(2) 

41. ^ Bales of cotton-cloth stolen—pieces of cloth recover¬ 
ed. and identified. Three bales of cotton-cloth were consin’iicd by a firm in 

Cawnpore to a shop-keeper at Jalaun. One bale was stolen in transit. Acting 

upon information received, the Police searched the house of the accused and tin- 

greater part of the contents of the missing bale, namely 97 pieces of cloth, were 

found. ReW that the identity of the stolen property was established and that. 

ffioking to the size of the bale and its weight, 5 maunds, it could not have got 

into the house surreptitiously, and that, therefore, the accused had been rightlv 
convicted of an offence under S. 411, I. p. C.(8) * 

42. CAaclars-identified.—The accused stated that he got 2 Chadars 
(stolen from the possession of the deceased) wluch he passed on to B ; B passed 

Umm produced 

them. Ihey were identified as those belonging to tiic deceased. 

The accused also produced a bag which was identified. 

d Clotll— likewise identified as having been stolen from the 

deceased. [Conviction upheld].(4) 


(l)Scn Raya Govindam ti. PubUc Pro- 

( 1806 )^ ^ ^ J- 30 

« Pcrihad v, Emo, 2 R. 80 A 

I. R. 1924 Raag. 25, 681 1. U. 443, 23*Cr, 


L.J. 907. “ 
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43. “Ohadar” and “Sari”—identified.— A chadar identified 

as his by the complainant was recovered from the house belonging to the 
accused. A sari also claimed by the complainant was recovered from accused’s 
daughter who was wearing it. The accused did not claim the chadar, while 
as for sari he stated that it belonged to his daughter who had got it from her 
brother. The complainant identified the articles as belonging to him and 
produced an invoice in support of his statement. The merchant from whom 
the complainant purchased them corroborated him. Held, that the finding of 
the lower Courts that the articles arc stolen property belonging to the 
complainant is accepted. (Question of exclusive possession also considered. 
Conviction upheld.(1) 



D/ioii—article of co] 


II 


mon use—identified.—A 


dhoti claimed 


by the complainant was found in accused’s house hanging on a peg in a room 
with no roof on it. The complainant and her son both identified the dhoti as 
belonging to them. The accused stated that as the room had no roof on it, 
it was very easy for any one to plant dhoti in it. Held, on the point of 
identification, tluit althougli the dhoti was an article of common use nevertheless 
it had a tear in the border, mentioned in the list of stolen property given a 
few days before the search, wiiieii was a good identifying mark and that, there¬ 
fore, the finding of the Courts below was not m any way unjustihed. (The 
case, however, faded on question of joint possession).(2; 


45. Cloth and a coat—identified.— In the ease of a dacoity in a 
cloth-dealer’s shop, certain cloths were found m the houses of the various 
accused. One cloth was found in the house of one accused, this was the pair 
of another cloth found in another accused’s house, and the latter bore a number 
which tallied with the entry in the complainant’s books. 

In the 3rd accused’s house was found a white silk coat wliich was 
identified by the complainant’s brother and the tailor who made it. 

Held that the articles had been satisfactorily identified. Generally, as 
regards the property recovered, it was remarked that cloth being very dear it 
was unlikely that cultivators, even substantial cultivators, would buy more cloth 
than was absolutely necessary for immediate use.(3) 

46. Chillies, kettles and brass and copper vessels— 

—Xhc first two items were recovered from a Nohra accessible to all, while 
the last mentioned articles were found in accused’s own shop of Avhieh he gave 
the key. [The identification of the articles was considered established and 
conviction (as regards vessels) upheld.(■!•) _ 


(1) Musai Kainat r. limp. 1 Pat. L. T. 
43), 58 I. il. 21 Cr. L-J. 757 ^1920; 

^2; 13haros v. Emp. 21 A. L. J. 836, 
A. 1. R. 1924 All. 192, 81 I. C. 558, 25 Cr. 
L. 7.942 


(3) Arshed Molla v. Emperor 29 G. L. 

J. 325, 51 1. C. 885, 2U Cr. L. J. 52 j 
( 1919 }- , , T 

(4) Gane&bi Eal v. Emp. (Lah.) 4. L. L. 
484 J. 741. C. 271, 24 Cr. L. J. 76/ {\92d) 
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47* Pepper—stolen from a large stock—difficult to discern 

loss still circumstances may estal>lisli corpus delicti ,—The accused 

was seen coming out of a warehouse, where a large quantity of pepper 
had been kept in bulk, carrying a quantity of pepper of the same description ; 
on being stopped he threw down the pepper and asked for mercy; from the large 
quantity in the warehouse it could not be proved that any pepper had been 


taken from the bulk: Held, nevertheless, that the circumstantial evidence 
estaablishcd the corpus delicti. 


Shoes—stolen from a large stock—conviction upheld.— 

Similarly conviction was upheld in a case of theft of shoes and material for 
making shoes though the owners said that the stoek was so large that they could 
not say how much was missing.(1) 


48. Soap stolen from the factory—conviction upheld.— 

The prisoner (one of them a former servant of the factory) were cought errying 
a quantity of soap exactly of the same kind, size and shape as manufactured 
in the faetpry, but the owner could not identify it more distinctly by any private 
mark. Conviction upheld.{2) 

49. Stones—stolen from a hill—conviction upheld.—In 

this case the accused carried away stones from a hill which was the property of 
a temple. He was convicted of theft.(.3) 

Earth—subject of theft alright.— Where a person dishonestly 
carried away 100 cart-loads of earth from the complainant’s land, he was held 
guilty of theft.(4) 


Hole .—It would appear from the above cases, that though it could be 
urged and with some force that neither stone nor earth was capable of indeti- 
fication, no question at all was raised as to their identity. The inference is 
that it is difficult to define and distinguish property wHich is by nature identifiable 
and property which is not. Every case has to be considered on its own merits. 
(Another instance cited below). 

50, Materials of a house subject of theft likewise.—In this 

case the materials of a house which must mean beams, rafters, reeds and so 
forth, common things by nature, were held to be the subject of theft and the 
accused convicted.(5) 

61. Bullets. —After examiniug a bullet experts are able to state the 
make, calibre, type, approximate serial no. of the gun from w'hich it came. 


(1) Reg. V. Burton, 6 Cox. C. C. 293. 
[Will’s Cir. Ev. 7th Ed. p. 343, 344. 

(2) Rex i». M’ Kechnie, Glasgow Spring 
Circuit 1828. (Will’s Cir. Ev. 7th Ed. p. 
241 , 


(3) Sure Venkatappaya Sastri i. Madula 
Venkanna 14, M.L.J. 155, 1 Cr, L. I, 429 
(1904)—F. B. 

(4) Q.-E. r. Shivram 15 B, 702. 

(5) Kig-Emp. (Nawtara Singh U. B 
R. 1904,1 Cr. L. J. 558 (1904j 
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This information is obtained by studying fitting points on the bullet; number 
of rifling lands, pitch or twist of rifling, width of grooves and lands, depth of 
grooves, calibre, and weight of bullet and the individual characteristics which 
are to be found in the barrel of every firearm, such as rough spots, gouges, 
imperfections and emery marks/ These peculiarties are impressed upon the 

bullets when fired from the gun. 

Cartridge cases. —Identification of cartridge cases discharged from 
an automatic weapon is made possible by examining the scratches on the side 
of the case which are produced by the several mechanical operations connected 
with automatic loading and unloading. The marks made by the extractor hook, 
th(; firing pin imprint on the primer, the breach face imprint on the primer 
and shell base, furnish means for identification.(I) 


(1) Ency. Brit. Vol. 12. 14th Ed. p. 
561. 
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CHAPTER Xvl 

Identi#^ of Time, Dates and Post-mark, 

Introductory.— Identify of time comes into play in cases of homicide 
when the defence set up is that of alibi. In such cases every minute counts a lot, 
it might be a question of life and death if counted one way or the other. A 
part from this plea, the case for the prosecution may itself be falsified by the 
proof that the deceased could not have died at the time alleged. This may, for 

instance, be judged from the condition of the food in the stomach, digested or 
undigested or semi-digested. 

Again, in cases of forgery and fraud, the date of the writing, the paper 
bearing the water-mark of the year, the ink and pen used, the changes, 
interpolations, or erasures therein and, in particular, the internal contents of 
written instruments, may lead to the detection of the crime. 

Further, the post-office marks may be used in evidence for the purpose of 
fixing disputed dates. 

Here is a brief commentary. 


Notes & Comments. 

A. IDENTITY OF TIME. 

Importance of time- “There is notliing ’’said Lord Chief Daroii 

Macdonald, which wc arc so little in the habit of doing as measuring, with any 

degree of correctness, small portions of time, and if any one were to examine with 

a watch which marks the seconds, how much longer a space of time a few seconds 

or a few minutes really are than people in general conceive them to be, tlicy would 

be surprised. But in general wlien we speak of a minute or an instant, we can 

ardly be understood to mean more than that it was a very short space of 
time.*’(l) 


Nevertheless, it is sometimes of the highest importance to fix the exae 

lime of the occurrence of an event, and a difference of even a few itotcs may b( 
of vital moment.(2) 

proved.— Instance is given in Taylor’s learned worl 
ot Gardener s case which was as follows:- 

Gardeners wife was found dead in her bed room with wounds on hei 

after s “ * “■ "V “““ 4 a. .n. and ea.nc 

evidene "'l of the murder. The medical 

cadence showed that, from the condition of the body, when hrst seen a. 8 a. n.., 

-W>o«red Jlint woman had been dead .nore tin.n four hours; aecordingly. 




(2) Will's Cir Lv. 7ih Ed. V. 
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she must have been killed before Gardner left his house. This and othei^ 
evidence'in the case led to the conviction of the prisoner.(l) 

B. DATES IN WRITTEN INSTRUMENTS 

3. “Discrepancy in dates—not a safe presumption”.— * 

In a case of forgery and fraud, a discrepancy between the dates of a writing 
and the year of the water mark in paper is most striking, but as prospective 
issues of the paper bear water marks of the coming year, e. g. paper bearing 
water mark of 1837 may be used in 1836, this circumstance is not always a safe 
ground of presumption.(2) 

4. Date-mark forged. Where a pormissory note was dated in 1889, 
and the date mark should have been “89” but the writing was suspicious, a 
careful examination with a fine instrument showed that the year “90” had 
been altered into‘89*and forgery was detected.(3) 

5. Internal contents speak for themselves. “ The critical 

examination of the internal contents of written instruments”, says Wills, J. 
affords, perhaps of all others, the most striking means of disproving their 
'Genuineness and authencity, e.g. where in a deed Philip and Mary were called 
King and Queen of Spain and Sicily, whereas at that time they where formally 
styled Princes of Spain and Sicily etc., the fraud spoke for itself.(4) 

C. USE OF POST MARKS. 

6. S. 16, I, E. A—Existence of course of business when 

relevent, —Where there is a question whether a particular act was done, the 
existence of any course of business according to which it naturally would have 
been done, is a relevant fact. 

Illustrations: (a) The question is wliethcr a particular letter was 
despatched ? The fact that it was the ordinary course of business 
for all letters put in a certain place to be carried to the post and 
that that letter was put in that place, are relevant. 

(b) The question is : whether a particular letter reached A ? The facts 
that it was posted in due course and was not returned through the 
dead letter office, are relevant. 

7* Post-marks. Post mark on letters are prima facie evidence that 
the letters were in the post at the time and placespecified therein, but it is a 
rebuttable presumption.(5) 

8. Principles involved- The use of a post mark in evidence in¬ 
volves three principles;— 

_ ___ _ 

(1) Taylor Med. Juris, I. 83, Wills Cir. (3) Howe v. Burokarot. Mid. Hill 

Ev. 7th Ed. p. 263. Sittings, 1891. 

(21 Will’s Cir. Ev. 7th Ed. p. 258. (4) Mossam v. Ivy. 10 St. Tr. 555, 317* 

(5) Stoken v, Collin* 7 M. L. W. 515, 
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(1) that the mark was genuinely affixed by an officer of the Post office 
concerned: 

(2) that the post mark being genuine, the cover bearing it was stamped 
on the date the impression bears, and 

(3) that the place mentioned therein was actually the place where the 
marks were affixed. 


It was also held in this case:— 

(a) that the date of a letter is not necessarily the date of posting ; 

(b) that the delivery of an article sent by mail cannot necessarily be 
inferred from the post-mark of the receiving office ; and 

(c) that an endorsement on the cover of a letter by the postal peon as 
io its having been refused by the addresses is at best a record of the statement 
by the peon who should appear as a witness to depose to it. 


0) Oobinda Chandar o Dwarka Nath. 
20 C.L.J, 455, 16 C. W. N.-89, 26 I.C. 262. 











PART 5. 

SIDEDIGHS OP THE LAW OF IDENTIFICATION 

CHAPTER XVII. 

Identification Parades, Precautions and Procedure. 

Introductory. In roit cases and in cases of armed dacoity, gang 
dacoity, murderous assault, concerned attack ; in fact there might be any case, 
in M'hich the offenders, or some of them, not having been caught at the spot made 
I good their escape and absconded. Later, on their arrest, identification parades 
are held either before some senior Police officer or in the presence of a 
Magistrate and the weight to be attached to that evidence in the case depends 
on the regularity or irregularity of the proceedings so held. 

In such cases no names of tne culprits arc to be found in the F.I.R. or in 
the earlier statments made by the victims and the witnesses before the Police 
during investigation, but a sentence occurs therein to this effect: ” I did not 
recognise the culprits, but I shall be able to identify them when shown to me”. 

When such absconding accused are arrested, they arc ”shown“ to the 
witnesses in the form of a parade wherein a number of other persons have been 
mixed up with them. Precautions are to be taken to avoid tlie possibility of the 
identifying witnesses having a look at them beforehand, \Vhen a parade has 
been arranged, witnesses arc kept sojnc where in the vicinity but out of sight 
from where they are called one by one. w 

The presiding officer makes out a list of all the persons so paraded and 
takes down as accurately as possible the result of each witness’s attempt to 
I identify. The witness wdio picks out any accused correctly is requi red to state 
what he identifies him about and the witness speaks of the accused’s presence at 
i the spot or any part taken by him in the commission of the crime. 

I 

If any witness makes a ”inisiake‘‘ i.c, i)icks out a wrong person, that is 
also noted in the memorandum. If any accuse d raises any objection the same 
should be duly recorded. 

At the trial the presiding officer is called as a witness to state precisely 
what happened during the said proceedings. , 

In order so to ensure the genuineness of that list and the satisfactory 
oharseter of the proceedings, detailed instructions and directions have been 
i ssued by Govt, and High Courts, and the same have been brought together for 
the guidance of Police officers and Magistrates. 

Just a few hints may as well be noted here by way onntroduction:— 
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1. The memorandum prepared at the time of identification ir no evidence 
at all, the presiding officer must appear as a witness in Court and repeat in lus 
own words the whole story, the memorandum being used to refresh his memory 
only. 


2. Defects, as well as mistakes, in proceedings are not necessarily fatal to 
the prosecution, but, more often than not, they make things suspicious and take 
away a good bit from their probative value. 

3. If the identifying witnesses had had an opportunity, by any means 
whatever, of having a look at the acused or their photograph or of getting hints 
as to their description, the so-called test is no test. 




4. If any of the accused to be identified had any prominent scar or a 
distinguishing mark, or a deformity and no arrangements were made by the 

/ presiding officer beforehand to make them “ all look alike,” the parade 
is a mere farce. 

5. In case the proceedings are held before a police officer, the statements 
made by the witnesses while pointing out any individual accused are still 
statements made to the police during investigation and are hit by sec. 162, 
Criminal Procedure Code. 


1 


6. Similar statements made before a Magistrate are, however, relevant 
and admissible and can be mndc use of, for whatever they are worth, both by the 
prosecution and the defence. . 

Notes & Comments. 

A. GENERAL DIRECTIONS. 

1. Identification parades serve as a check on veracity.— 

The question whether a witness has or has not identified a man during the 
investigation is not one which is in itself relevant at the trial. Such parades 
should be held ns a check upon the veracity of the people who arc believed to 
know something about the matter, 


Actual evidence. —The actual evidence regarding identification is 
that which is given in Court. It will not be strengthened by proof of the fact 
that the witness alleged recognition of an accused at a parade held during the 
investigation, though, on the other hand, its value will be destroyed if it is 
shown that they had even failed to identify the accused prior to the trial.(1) 

2, Identification parade to be held at the earliest oppor¬ 
tunity.— It is in the highest degree desirable that identification parade should 
be held at the earliest opportunity as far as the cirou.nitaacei of the case 
permit and that all the available witnesses should be required to attend the very 
first parade. No reliance was, accordingly, placed on the cviilence of a witness 

Hussain i-. Emp A. I. R. 

1936 Pesh. 166, 164 I. C. 578, 37 Cr. L. J. 

70li 
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who could have been available at an earlier parade, but was called at a later 
parade.(1) 

3. Delay In proceedings inadmissible.— The sooner the 

identification proceedings are conducted the better it is. It is not desirable to 
delay the proceedings because a delay may affect the ability of a witness to 
identify an accused.(2) 

4. Magistrate conducting identification parade to take 

intelligent interest therein.—A Magistrate, who is conducting an 
identification parade, should take an intelligent interest in the proceedings, 
bearing in mind that the life and liberty of an accused person may depend upon 
his vigilance and caution and at the same time bearing in mind that justice 
should be done, and proceedings should not be made impossible for the 
identifiers who have, after all, as a rule, only got fleeting glimpses of persons 
they are supposed to identify. But this is perhaps a counsel of perfection. 

No bints to be droped. —Overzealous persons concerned in the 
investigation sometimes drop hints to persons about to identify people in an 
identification parade. For instance, where the person to be identified is a 
bearded man and he is the only person with a beard at the identification, 
nothing can be easier than to say that the bearded man is to be identified. 
Identific ation thus become a farce.(3) 

5. Special care necessary. —The identification of accused persons 
during the investigation should be scrutinized with special care. There is no 
objection to policemen being made use of, i. c., mixed with other persons, but 
proper precautions must be adopted. Objections, if any, raised by the accused 
should be noted, and if a person identifies a wrong person, the fact should be 
mentioned.(4) 

6. Process of identification—held satisfactory,— Directly 
after the arrest of any individual, he was placed in the lock up. Every precaution 
was taken that the police should not have access to him. He was after a time 
placed in a line with a large number of other persons (unconnected with the 
particular charge) who were, as far as possible, dressed in the same manner and 
who had no marks which would distinguish one from another. Then, in the 
presence of a Magistrate, the witnesses were called in one by one. As each 
witness completed his identification, he could not communicate with any other 
witness. Every precaution was taken, which could be, to prevent dishonest 
identification. At the end of this very severe test, certain witnesses identified 
certain persons. That was not all. The witnesses had then to identify the same 

(MBhagat Ram i>. Emp. A. I. R. 1934 , (3) Prabhu i>. Emp. A. I- R- 193^ Lab. 

Lah.641, 152 I. C. 531, 36 Cr. L.J- 121. /9t6, 146 I. C. 364, 35 Cr. L. J. 79. 

(2) Emperor f. Debi C haran, A. I. R. (4) Inder Pal y. Emp A. I. R. 

1942 All. 339, 202 I. C. 586, 43 Cr. L.J. 409, 162 I. C. 969, 37 Cr. L.J. 732. 

867. 
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man again when he was standing with a large number of others in the dock in the 
Committing Magistrate’s Court and, finally, had to identify the same man once 
more when he was standing with 69 other persons in the Sessions Court. 

The learned Sessions Judge, in scrupulous fairness, refused to accept such 
evidence of identification unless the witness had identified the same man in all 
the three places. 

Their Lordships very much appreciated the process of identification and, as 

regards the Sessions Judge’s findings, observed that he had tested the witnesses 
‘‘too strictly.”(l) 


7. Objections must be taken down. —It is the duty of the 

Magistrate conducting identification proceedings to make a note of every 
objection made by an accused person, so that the Court which has to judge the 
value of the identification evidence may take it into consideration and 
appreciate the evidence accordingly.(2) 

8. Memorandum not sufficient—evidence in Court neces¬ 
sary. —Held that it is not correct procedure to have the witness as to identi¬ 
fication parade simply depose to a memo, which he prepared at the time, and that 
the summary of the result of the identification should be given ordinarily as 
part of the evidence in the ease. (The factum of burglary was eoiisidered 
corroborated by the injuries received by one of the inmates, while the conviction, 
based on the identification of the appellant by three witnesses at a parade, 
was upheld).(3) 


9. Witness producing document as to test identification- 

illegal •—Where the Magistrate, in whose presence the identification was held 
in Jail, instead of stating iii Court the details and the results, merely referred to 
certain documents described as exhibits (Fard) in which he stated his evidence 
was to be found: held that the attempt to record the evidence of the witness in 
this manner was not only contrary to law but viol xted the first principles of 
evidence and that such evidence must, therefore, be enlirely ignored.(4) 


B. SPECIFIC INSTRUCTIONS. 

Identification Parades—Procedure. 

10. Instructions issued by the Punjab Government.— 

1 . The Magistrate in charge of an identification parade should prepare a 
list of all persons, including the accused, who form part of the parade. The 

list should contain the parentage, address and ot'cupation, of each memUr of 

the parade. 


“A ?™p.(9-dh) a. i.r. 


1928 Oudh 430, 5 O. W. N. 700. 
367, 


V..naran, a. I. K. 

202 1. C. 536, 43Cr. L.J. 


(5) .\hman r. Emp. A. 1. R. 1926 Lah. 
378, 93 1. C. 1051, 27 L. J. 555. 

1.4) Lai Singh r. C>o\%n. 5 L. 396, A. I. R. 
1925 Lal». 19, 91 L C. 954, 27 Cr. L. J. 170. 
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2. When any witness identifies a member of the parade, the Magistrate 
should note in what connection he is identihed. A note should also be made if 
the witness identifies a person wrongly; in such a case it is incorrect to note that 
the witness identified no body. All persons identified must be mentioned, whether 
the identification is right or wrong. If a witness, on being called for the pur¬ 
pose, states that he cannot make any identification, a note should be recorded 
by the Magistrate to this effect. 

3. Should the accused make any complaint or statement, it should be 
recorded by the Magistrate. If from his personal knowledge the Magistrate is 
able to decide beyond doubt that the complaint is false or futile, a note to this 
effect should he made, but in other oases it is advisable to leave any decision as to 
the value to be attached to the objection to the Court trying the case. The 
Magistrate should also record any statement made by a witness before making 
an identification. 

4. The Magistrate should state:— 

(fl) What precautions he has taken to ensure 

(?) that the witnesses do not see the persons to be identified by them 
before the identification proceedings commence; 

(?■?) that no communication which would facilitate identification is 
j made to any witness who is awaiting his turn to identify; and 

(???) that after making identification, the witnesses do not communi- 
) cate with other witnesses who have yet to do so. 

(2?) Whether the person to be identified is handcuffed or is wearing 

( fetters; and if so, whether or not other persons taking pari in the 
parade are handcuffed or are wearing fetters, and also whether or 
not they are inmates of the Jail. 

5. At the end, the ]\Iagistrate should append a certificate like this: 
“ Certified that the above is a true and correct record of my proceedings.”(l) 

11. Duties of Magistrates.—Iii the matter of identification parades, 

the Magistrate should make a list of the outsiders mixed with the accused for 

the purposes of identification with their names and addresses. Otherwise a 
great deal of time will be v/asted in the endeavour of the defence to establish 
that the persons mixed were police constables.(l) 

(2) The Magistrate should make a note : 

I (i) when a witness identifies an accused in what connection he 
I identifies him ; 

(??) when a witness identifies a wrong person—it is not sufficient to 

1 snv thst he identified no one ; 

% 

(1) 1 iihore Mi'ih C*t. K. O. Vol. II, 

Ch. 11 c: p. 11. I’unj. Cir. GOUl J. 3 d/39, 829 

H.J. D. 19. 12.36. 


(3) P. 1908} Cr. L. J.j 
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{lii) whether any complaint or objeclion was made hv an accused 
person at the time of the parade—(p. 120n). 

(3) When the Magistrate records the fact that precautions had been 
taken to see that the witnesses did not see the accuset! at the time of the 
parade, but in fact directions had been given to the police to that effect, he 
should not record something which suggests that he had personally taken 
steps in the matter when he had done no such thing, (pp. 1209_10).(1) 

12. Procedure at identification parades.— It is desirable that 

when an identification parade is held, each witness should be kept apart from 
the other and should not remain present when an idenfifi?ation by any other 
person is proceeding. When one witness had picked out some or all the sup- 
23osed offenders, the next witness should be brought upon the scene and invited 
to pick out the person or persons whom he can identify, without any oppor¬ 
tunity of his communicating with the first witness w'ho has already 
done so.(2) 

13. Number of persons to be mixed with.—In cases in 

which tlurc is only one or there are two suspects to be put uj) for identifica¬ 
tion, the proportion of 1 to 5 cannot be regarded as satisf.tctorv. There 
should be at least 10 undcrtrials for each susi^ect, because every effort should 
be made to minimize the possibility of a chance. 

Value of identification. —The value of idcntit'Katioii depot tls on 
two most important factors, namely ;—(i) that tlic i)crso:is wlio identify an 
I accused j^eison had no opportunity of seeing him after t!ic coniinission of the 
crime, tind that no mistakes have been niacle bv these witiiesscs cu' the 
I mistakes made by them are ncgligible.(3) 

14. Proportion of persons to be mixed with the accused-— 

Ihe proportion of five other persons to one accu5cd person for identification is tlic 
minimum dcsirnbje proportion for the purpose of satisfying a Court tliat the identi¬ 
fication of the accused w ns not a mere accident. However, where that has not been 
done, the only elVcct is tliat the evidence of idcntilic.itiou shonld be subjected 
to a more rigid scrutiny than if the proper standard had been maintained. 

(Evidence oi identification was believed nevertiielcss and couvietiuii up- 
held).(4) 

(2) VMure the proportion of other under-trial prisoners to the accused 
was less than 3; 1, held that although no i>articular proijortion is essential, 
identifications like this have little value because there is an appreeiable risk 
of persons being implicatcrl purely by ehanee.(.'>) 


(2) Nga lo Miiir. King-~A. I. R. 1937 
Rang. 5UI. 17:i I. C. ati'i, 39 Cr I 1 
193. 

(3) hmperor v. ChhaUaiumi Lai, A. 1. R. 
1930 All. 373. IG2 1. C. y-lU. 37 Cr. L. J. 

I 


(4) Naubal Siiigli Liup. I. K. 19oj 

.\ll 6’. 157 1.1..:^.}. I. ( 1. i.. j I I 

\-j\ K.nii A. i. »<. 

1943 Ou*.lh 2o9, 3 I v.' ■■ i, li v. i I l 
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15. Defect on the face of the accused—precautions 

necessary. —Where the accused to be identified objected at the time of identi¬ 
fication that he might be identified by a wart between the eyes, and it 
appeared that the Magistrate had placed a bit of paper over the wart which 
was a direct incentive to identification : held that if a man had a wart or defect 
on his face it may be good means of identifying him and he should stand 
fhis chance but an attempt to cover it up is bound to render the identification 
doubtful. (Benefit of doubt given to the accused accordingly).(1) 

16. Description given—process of identification satisfac¬ 
tory. —The appellant was a one-eyed man. He had been described as a one-eyed 
man before he was arrested. The Magistrate who conducted the identification pro¬ 
ceedings made the appellant and several other persons in the parade cover up a 
corresponding eye, the witnesses being thus unable to observe a very important 
point in identification : Held that that was very satisfactory, and no undue 
advantage had been taken to procure the identification of the appellant.(2) 

17. Identification test conducted by 2nd class Magis¬ 
trate—no harm. —Where the identification test of an absconding accused 
was conduclcd by a 2nd class Magistrate and it was contended that, since the 
Magistrate was not empowered to deal with the matter under inquiry, he could 
not 2 )rovc the statement which was made before him under S. 157, 1. E. A. : 
Held that the contention does not seem to be well founded and that S. 104, Cr. 
P. C., covers the case where a Magistrate acts under this section and records 
a statement made to him. [2nd class Magistrate specially empowered.(3) 

C. IDENTIFYING WITNESS MUST BE PRODUCED. 

18. Identifying witness to be called—official witness not 

sufficient* —Two accused while awaiting trial were put up to identify their 
co-accused (but they were not made approvers) and an official witness ap¬ 
peared to testify to that identification : Held that this is clearly inadmissible. 
Evidence of an official witness of an identification is only admissible if the 
identifying witness is called to support his identification; but an accused 
person cannot be put on oath and he cannot give evidence while on his trial; 
therefore, secondary evidence that the said accused identified some co-accused 
cannot be given.(4) 

19. Evidence of officers as to who identified whom— 

admissible. —Two criticisms were levelled by the counsel for the appellants 
at the evidence of idenlification, viz, —(i) that the witnesses themselves did 

(1) Autar V. Emp 7 O. W. N. 456, 126 I. G. (2) Ram Prasad v. Emp. A. I. R. 1923 All. 

496, 31 Cr. 1.. J. 1017 (1930) - 137, 71 1. G. 505, 24 Cr. L. J. 153. 

\Qlg —In ca.'cs of this kind Magistrates gene- (3) Samiuddin i;. Emperor A. I. R.1928 Cal. 

rally tell all the persons in the parade to cover 500, 109 I. C. 225, 29 Cr. L. J. 497 at 493. 

up the defect, so as to conceal f.om vicNV the (4) Kbetal v. Emperor, 45 A. 300. A. I. R. 

partiecular defect on the face of the accused to 1923 All. 352, 73 I. C. 62, 24 Cr. L. J. 526. 

be pickd out. 
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not repeat in Court that they picked out so and so, only the officers who conduct¬ 
ed the identification stated what happened ; and {ii) that the witnesses did not 
tell the officer in charge what part each man took : 

Held, as to (i), that the evidence is admissible and, as to (ii), that that 
was unnecessary as the Tahsildar had told them to pick out the persons present 
in the riot and the witnesses knew and understood what they were doing. 
(Sentences confirmed).(l) 

20. Test identification is not substantive evidence- 
witness to be examined.— (1) Where the identifying witnesses were put 
into the box, but no questions were put to them, but they were tendered for 
cross-examination which was declined, and yet the trial Court relied on the 
identification proceedings : Held that this was entirely wrong ; these persons had 
not given any evidence and the mere circumstance that they had been seen to 
pick them out at a test identification and had made some statement was wholly 
irrelevant unless and until they gave evidence at the trial in which case 
the previous statement was relevant to corroborate that evidence.(2) 

(2) Where a witness had identified the accused at an identification parade 
as the murderer, but during the committal proceedings stated that as some 
months had elapsed he was unable to identify him, accordingly he was not tender¬ 
ed before the Sessions Judge : Held that the prosecution ought to have called the 
witness and allowed him to prove these facts, it would have then been for the 
Court to consider whether the explanation was reasonable or not—as it is, 
the previous identification cannot be taken into consideration.(3) 

(3) A witness must in some way be examined-in-chief before he can 
be cross-examined. The practice of tendering a witness for cross-examination 
certainly should not be employed in the case of an important eye 
witness (4) 

D. DEFECTIVE PROCEDURE AT PARADES. 

21. Defective identification illustrated. —Where it appeared 

that in certain instances, a witness was unable to pick out a particular accused 
he had named from amongst the accused, and when this occurred, that accused 
person was asked to stand up and in one case made to give his name 
and then the witness questioned ; *‘Do you recognise this man,” and the witness 
said “yes 

Held that this procedure reduces identification to an ultcr furce, that 
lidentification by a witness thus obtained is worthlos. Their Lordships 
[observed: “W^e are amazed that such a proeeduie was loleraUd by the sessions 


(1) Partab Singh v. Enip. 7L. 91,A. I. 
R. 1926 Lah. 310, 92 1. C. 167, 27 Cr. L. 
J. 215. (Amir Zaman, 6 L. 199 refd. to.) 

(2) Pesh Mohammad v. £mp. A. 1. R. 
1942 Pal. 319, 201 1. C. 486, 43 Cr, L. J. 
742. 


(3) Mohannnad Ishaq Madari i. Emp. A. 

I. R. 1912 l.ah. 59, 1'. 8 1.1). TlKi. 4J Cr. K. 

J. 428. 

(4) Sadeppa i\ Emp. I. R. 1942 Bom. 
37, 198 I. C. 245, 43 Cr. L. J. 328. 
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Jud;^c or allowed to pass without objection or oomnient.”(l) 

22. Defective identification test— Where, at an identification 
test, 13 non-suspects were mixed with 41- suspected persons, with the result 
that a witiKSs wiio was merely guessing was more likely to hit upon a suspect 
than a i-on-su^pect : }icld that it is the manner of conducting the test identifica¬ 
tion which has occasioned some dilliculty, and that no reliance can be placed 
upon the rrsult of such a test.(2) 


23- Persons identified having distinguishing marks— 

identification open to suspicion— Where one of the persons to be 
identified was suffering from small-pox, the other had a deformed car, while 
the third iiad six fingers in a hand : Held that it appears likt-ly that these 
features were shown to some of the witnesscj at the time of identification, in 
j any case, where grave suspicion had been thrown on the proscculion 
(such as the omission of one known person’s name from the F.I.R.)—it is 
impossible lo avoid the further suspicion that advantage Iiad been taken of 
such distinguishing marks in order to prepare the witnesses. (Conviction set 
aside). (3) 


24. identification 


parades held peice- 


II 


eal—carry 


no 


weight.— Where the identification parades were held piecemeal, witnesses being 

called on different dates to identify the same accused, and in regard to one of 

them at least the accused raised an objection that he knew him already and the 
objection was recorded in the Memorandum : H Id that the manner in which the 
parades were held throws a let of suspicion on the conduct of the Police and, 
consequently, the evidence of the identification of the accused persons by the 
prosecution witnesses is not entitled to any weight in determining their 
guilt.(4) 


25. Identification marks of prisoners already known- 

no good. —Where a witness was alleged to have seen two persons washing a 
hatchet at a water pool close to the scene of occurrence and that, on the 5th 
day, when a parade in the Jail was held, he identified the prisoner and 
approver out of a group of 15 or 16 persons as the man whom he had seen 
washing the liatchet on the evening in question, but he admitted, in his state¬ 
ment before the Committing Magistrate, that the Police had told him the 
identification marks of both tlie persons before he was required to identify them 
in Jail : 

Held that, in view of this admission, the evidence of ihe witness does 


noL deserve any serious consideration.(5) 


(1) ShuWul V. Einp. 5*> A. 379, A. 1. R. 
19.J3 All. 314, 144 I. C. 2o7, 3l v r. L 
680. 

{'1} Kuldin Er^. A. I. R. 1‘JJl 

Pat. 537, 15: i. C. 3G Cr. L. J. 28. 


i3) Phagwat Emp. A. I. K. 1935 All. 
592, 157 1. C. 515, 36 Cr. L.J. 1196. 

-i) iiuuadri E;iin. A. J- R- 1910 I.ah. 
281, 180 I. C. 072, 4l Cr. i.. J. 770. 

(5) 6ullah V. Emp. A. I. R. 1928 Lah. 
724, 29 P. L. R. 3^8, 10 L. L.J. 311. 
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26. Witnesses knowing the appellant already—parade 

useless- —^VVhcre the identifying witnesses at a parade were two school boys 
who were not questioned as to whether they knew the appellant previously, 
the fact being : 

1 (i) that the boys were at the time living in a monastery at the village 
to which the appellant belonged, and 

(«) the appellant actually accompanied the said boys and others when 
f the robbers were followed : Held that the identification of the 
appellant at the parade proved nothing at all.(l) 

27. Putting some mark on suspects,—The practice of putting 

some marks on suspects before the identification parade is to be deprecated 
and ought not to be resorted to.(2) 

28. Identifying witness having a look at the prisoner 
beforehand—identification useless.— Where one of the identifying 

witnesses was invited, apparently by some one on behalf of the Police, to look 
at the prisoner, who was alone, through a window. Heldy that the Court 
deprecated in the strongest manner any attempt to point out beforehand to a 
person coming for the purpose of seeing if he could identify another, the 
person to be identified, and that the Police ought not, either directly or in¬ 
directly, to do anything which might prevent the identification from being 
absolutely indejicndent and they should be most scrupulous in seeing that 
it was so,(3) 

E. IRREGULAR PROCEDURE IN COURT. 


29. Process of identification in Court—duty of Court.— In 

serious cases triable by the Court of Session, the witnesses should not be allowed 
to identify the numerous prisoners in a body and statements such as : “ I identi¬ 
fy all the prisoners as having taken part in the daeoity ” are inadmissible. The 
witness should be called on to identify each individual prisoner and the identi¬ 
fication of each should be separately recorded. Moreover, when the witness has 
pointed out each individual prisoner to the Judge, it is not sufficient for the 



Judge to make a note that the witness has done so. He should record the words 
I in which the witness identifies the prisoner as part of the witness’s deposition.(4) j 

so. Committing Magistrate holding identification putting 
himself in the box—an unusual course. —Ordinarily the evidence of 

the Magistrate who conducted the identification proceedings in Jail would be 
taken for the first time in the Court of Session, and it is an unusual course for 
him to go into the witness-box during the committal proceedings. However, 


0) Nga Shwc Gaa v. Emp. 8 R. Rang. 91 
30 Cr. L.J. 113i (1935). 

(2) Pesh Mohammad v. Emperor, A. I. R. 
1942 Pat, 319, 201 I. G. 480, 43 Cr. L. J. 
742. 


(3) Rex Dickman, 26 Times 1.. Rep. 
6tO. t28 Cr. L.J. 53 Joun^)—1^27]. 

(4) Shankar r. O* L. (Oudh) 3 O. C. 
72. 
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that does not vitiate the committal or the subsequent trial.(l) 

31. Refusal to hold identification parade—directions.— 

(1) When an application was made by the accused for an identification 
parade being held, but it was refused on the ground that the witnesses knew 
them before, Beckett J. made observations to the following effect: 

(i) If an accused person is already well known to the witness, an 
identification parade would be only a waste of time. 

( (?/) If, however, the witnesses claim to have known the accused 
j previously, while the accused himself denies this, the claim must 
^ be put to the only practical test. 

jj(m) Even lapse of time and possible change of appearance are not good 
f' grounds for refusing to allow the test. 

Reference was also made in this judgment to the remarks of Dalip Singh 
J. (2) where his Lordship deprecated refusal on the port of the Police and the 
Magistrate to hold an identification parade and reminded them of their duty “ to 
endeavour to find out, as far as humanly possible, what the truth of any parti¬ 
cular case may be.*’(3) 

(2) Similarly, where an application for identification parade made by the 
accused was refused on the ground that the accused and the witnesses live in 
villages about two miles apart and that the witnesses knew the petitioner 

' perfectly well: Held that where an accused person disputes the ability of the 
I prosecution witnesses to identify him, the Court should direct an identification 
parade to be held save in most exceptional circumstances(4). 


F. STATEMENTS OF WITNESSES TO POLICE AT PARADES 

INADMISSIBLE 

32. Statement to Police by a witness identifying the 

accused is hit by S. 162.—HWd that the statement, express or implied, 
which the complainant made to the Investigation Officer by way of identifying 
the accused, as the person who had committed the ofl'ence, was inadmissible in 
evidence in view of the provisions of S. 162.(5) 

33. Whether “ test identification parade held by Police 
during investigation is admissible ? 

(1) The evidence of a test identification held by the Police in the course of 
investigation, i. e. to say, a statement, express or implied, made to the Police by 
way of identifying the accused, is inadmissible in law in view of the provisions of 

section 162, Cr. P. Code.(6) 



(1) Ram Prasad v. Emp. A. I. R. 1927 
Oudk 369 (2), 106 I. C. 72), 29 Cr. L. J. 
129. 

Emperor v. Nanhe, 27 A. 23, A. W. N. 
(190i) 157. 1 Cr. L. J. 613—refd. to. 

(2) In Cr. A. No. 1227 of 1942. 

(3) Sajjan Singh v. Emp. l.L.R. (1944) L. 
23u, A. 1. R. 1915 Lah. 48, 219 I. C. 259, 46 
Cr. L J. 550. 


(4) Amar Singh v. Emp. A. I, R. 1943 
Lah. 303, 209 I. C. 231, 45 Cr. L. J. 98. 

(5) Krishna Chandra Dhenki v. Emp. 62 
C. 918, A. I. R. 1935 Cal. 311, 158 1. C. 
843, 36 Cr. L. J. H70. 

(6) Jbidy ^ . 

Aoie. On this subject see also Author s 

book : **Polke Diaries d? Statements.'* 



STATEMENTS AT PABADE8—HOW FAB ADMISSIBLE ? 


129 


(2) Where a number of statements made to the investigating officer 
by witnesses at a time when they were purporting to identify an accused 

') person by pointing him out, were admitted, held that they were wrongly 
admitted.(l) 

(8) The statements that were made by the witness to the Police 
officer and the fact of pointing out the placse to him ought to have been 
kept back from the Jury, as such facts were not brought out in evidence 
on behalf of the defence as provided by sec. 162 of the Code.(2) 

These three rulings have been relied upon in the ease noted below:_ 

(4) When a girl accompanied by a boy was robbed of her gold neck¬ 
lace and, during the course of investigation, the investigating officer held a 
test identification parade at which the two children picked out the 
petitioner from a number of other persons : their Lordships observed: 
“Apart from other objections of a general nature to the practice of 
permitting test identifications to be conducted by Police-officers, we have 
no doubt that in the present case the identification of the petitioner by the 
said children before the investigating officer amounted to statements 

which are rendered inadmissible by the provisions of section 1C2 of the 
Code.(8) 

(5) This last case was referred to and distinguished in a Sind case 
where the question was: how far the evidence of identification of persons or 

footprints at identification tests was admissible? It was answered as 
follows:— 

(i) Section 162 Cr. P. Code does shut out statements, written or 
oral, express or implicit, made by witnesses to the Police 

I during investigation, but not what a witness saw or did. 
Conduct must be distinguished from speech. 

{it) It is not necessary that such tests should be held in the 
presence of Magistrates. 

(til) What the Police Officer said is inadmissible in evidence, i.e., 
the question put to him must be excluded as also the answer 
if both have to be construed together. 

(in) A tracker can say what he was shown and what he did, 
so the Mashirs can say what they saw and, lastly, the 
Mashimama can be used for refreshing memory.(4) 


H) Heerndra Nath i;. Emp, A. I. R. 1925 
161, 84 I. C. 451, 26 Cr. L. jj. 

Karamal Mandal p. Emp. A. I. R. 


(3) Krishna Kahar r. Emp. 1. L. R. 
(1939) 2 i . 5t9. A I. R. 1940 Cal, 189. 
187 I, C. 129. 41 L. J, 405. 

( 4 ) Mir Muhammad r. Emp. A. 1. R. 

1940 Sind. 168, 190 1. a 499, 41 Cr. L. J, 
924. 







CHAPTER XVIII. 

Mistakes and Failures of Identifying Witnesses. 

Introductory.—l* Special attention is invited to this aspect of 
identification relating to the cases of “ failure to identify’*. It may pri¬ 
marily be premised that witnesses are after all human beings, with limited 
faculties, by no means infallible, together with lapses of memory, want of 
attention, changes in appearances and changes in circumstances which all 
make identification at times difficult, at times a random guess. 

2. Identification parades during investigation are often held shortly 
after, say not long after the occurrence, when the impressions created by 
the events at the scene are still fresh in the minds of lookeTS-on and have a 
better grip on the senses than parades or tests held later, probably some 
months thereafter, in the Court of the Committing Magistrate and still later 

in tin* Court of Session. 

n. Inevitable failures and honest mistakes on one or otner occasion 
are, therefore, natural and human, and while tiro accused is entitled to 
the b. nefit of all these failures, lapses, slips and mistakes, they should 
i»ot be construed too adversely against tiic case for tlic proscc.Uion so as 

to make it a tiling totally lost. 

4. The pTocedure to be followed in such eisjs liis been detailed in 
some of the learned judgments hereinafter quoted. Briefly put here, 
suppose a witness having once identified a particular individual at a 
previous parade failed to identify him in Court or stated that ne was unable 
at the moment to lay hand on him for one reason or other, what was to be 

done then.? 

The witness could be asked to refresh his memory by reference 
to the identification memo (Fard) under S. LCl of the Evidence Act c\ en 

if he had no recollection of the fact mentioned therein, he could depose to 

the said fact having been correctly recorded at the time). Having done 
so, he would make a statement probably consistent therewith. In case 
the witness was illiterate, the memorandum could be read out to him 
and on hearing it he would be expected to say that the same was 

correct. 

The fact then that he had actually identified such and such persons at 
the parade can be proved by witnesses who where pi'esent at the 
identification, (i.e, the Magistrate, or the Policc-ofiiccr together with the 
attesting witnesses). Some rulings go a little further and lay down that 

if a witness (obviouily without being referred to the Fard) says he Jiad 
picked out the culprits at the identification parade, though he docs 


illSTAKE AND FAILURES—GENEDAL ASPkLTS 

not recollect %vho they M-crc, it is sufficient. The remaining 
the same. 


i3i 

i 

procedure is 


In other words, the testimony of a failing witness does not still fail 
by this “supplementary process.” It may, however, be submitted again 
that the best evidence is the one which shows thit a witness has consistently 
in all parades identified the same person without fail, but in case he has 
failed, the deficiency is made iip o/fter cr/f/cnce, i.c. the evidence of the 
Magistrate or officer who held the parade, of course with the aid of the 
memorandum as already explained. At the same time, it goes without 

saying that one whole piece has a higher value than the one made up by 
patches. 

Notes and Commenfs. 

A. GENERAL ASPECTS. 

1* Points to be attended, to in considering evidence 

of identification.— Apart from seeing that the Jail identification 
proceedings were conducted with proper care and caution, the main points 

to be attended to are:— 


(0 ithc number of “wrong” persons picked out by the identifying 
\witnesscs (“wrong” persons mean persons other than suspects); 

(u)|tlic consistency of the identifications made at diflerent times 
—i.e. did the various witnesses pick out the same men alike 
in Jail identification proceedings, before the Committing 
Magistrate and in the Sessions Court ? 

(2u)|was a sulliciently large number of men paraded along with the 

suspects ? 

(iv) did any witness pick out a large number of men, so as to 
create a suspicion that he was picking out men at random, 
in other words, was speculating as to their idcntity.(l) 

2. Identification evidence should exclude the 

possibility of mistake.— in considering the value of identification 
evidence, the Court should examine whether the identification of each accused 
IS sufiicient to exclude with reasonable certainty the possibility of mislake-CJ) 

. mistakes in identification-may be 

believed in other respects.—(l) At the trial, a witness Ijointed to one 
of the accused as the man who liad dropped the gun, but he m ule a 
hopeless mess of identification at tl;c Jail, llehl that the fact that a witness 
makes mistakes m identification is no reason for discrediting his evidence in 
other respects. It is indeed strong evidence that he has not been coached 

ol^^ut merely an enthusiast who is not to be trusted in 

(1) Sheo Sahai v. Fnin. A. I. R. 1932 
Oudh, 207, HI l. c', 5 1, 3i O. L. J. 197. 


^2) T m;cror j. Ardali Mian A. I. R. I933 
rat. ^96, 140 I. C. -iCO, 35 Cr. t. J* 50, 
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recognising faces seen under such circumstances, but it is another thing when 
a man is seen in moonlight struggling with a gun which he is forced to drop. 

Obiter —Omission in stating a certain fact on the part of a witness 
while giving evidence (in this case the dropping of the gun) may be due to 
the omission of the Prosecuting officer in examining him. It happens not 
infrequently in criminal cases and need not be magnified by the defence.(l) 

(2) Where it was argued that as the approver had failed to identify one 
of the accused whom he implicated and who was ultimately acquitted, he 
should be distrusted as to others too : Held that there is no force in the argu¬ 
ment; the evidence of such a witness may be relied upon against persons 
other than the one acquitted. The witness’s failure to identify no doubt 
1 weakens his evidence but as regards that particular person alone ; and had 
'there been other evidence against that man independent of the approver, 
lie might have still been convicted.(2) 

4. Obj6Ction not raisod in time —Where some of the accused 

persons pleaded that they had been shown to the witnesses before the - 
test identification, while the complainant had seen them in the Bazar 
and, therefore, knew them : Held that the plea was met by the Magistrate 
^ (before whom the identification was held) Avho stated in his cross-examina¬ 
tion that at the time of identification none of the accused made to him 
any complaint of that sort,(8) 

5. Same person to be consistently identified.— In a case of 

abduction, the conviction resulted on the evidence of identification only. 
The eye-witnesses were mostly those who had themselves been injured by 
the culprits. During the Police investigation, an identification parade 
was held in the Jail at which the prosecution witnesses picked out 
certain persons as having taken part in the aforesaid abduction. The 
same witnesses again identified some of the accused in Court. 
Regarding eight of the accused there was no question of any mistake in 
the identification, and their conviction was upheld. As regards five of 
them, however, it was contended that a witness’s evidence of identification 
given in Court should only be accepted if he identified the same persons 
whom he previously picked out at the identification parade in the Jail: 
Held ; that there is force in that contention. 

Note. His Lordship then took up the case of each of the five appellants, 
one by one, disregarded the evidence of those witnesses who identified 
the accused in Court but not in the Jail, also that of the witnesses who, 
without specifically naming the accused concerned, included him or them, 
in the list of the accused.(4) 

(1) Khetal v. Emp. 45 A. SCO. A. I. R* (3) Chhutakan v. Emp. A. I. R. 1926 

1923 All. 352, 73 I. C. 62, 24 Cr. L. J. 526 Oudh. 36, 90 I. C. 444, 26 Cr. L. J. 1564. 

(2) Khilawan v. Fmp. A. I.-R. 1928 Oudh. (4) Mahni v* Emp. A. I. R. 1925 Lah. 

430. 112 I. C. 337, 29 Cr. L,J. 1009. 137 (2), 82 I. C, 280, 25 Cr. L. J. 1272. 


taiekmc our kiGitr and ^Vrong Persons l^S 

B. ACCUSED KNOWN BUT NOT PREVIOUSLY NAMED. 

6, Identification of no value. —(l) Where a witness admittedly 
knew one of the accused but the latter’s name was not mentioned in the 
First Information Report; his Lordsliip held that it was not safe to base the 
conviction upon the uncorroborated evidence of one witness.(1) 

(2) Where a witness had not named the accused in his evidence at 
the trial as a person already known to him who had participated in the 
riot, but while identifying the accused in the dock, he picked him out as one 
of the rioters : held that this evidence was of no value. 

Also where a witness did not mention the name of the accused in 
his statement recorded under section 164, Cr. P. Code, but named him 
later in Court (4 months thereafter) : held that the previous omission robs 
his subsequent statement against the said accused.(2) 

C. MISJOINDER OF RIGHT AND WRONG PERSONS. 


7. More wrong persons than right. —Where the identifying 

witnesses failed by the test of the number of wrong persons picked out at 
the Jail, for instance, picked out 6 such persons as against 4 suspects, the 
conviction was set aside. But it was maintained in the case of an 
accused who had been consistently identified by the witnesses throughout. (3) 

8. Right and wrong persons—a bad mixture.— Where the 
result of identification test stood thus :—A identified 13 accused and made 6 
that ■wrong identifications. B—^4 right, 0 wrong. C—-8 right, 7 wrong, 
D,—10 right, 6 wrong. E.—9 right, 5 wrong : Held (i) that when a 
witness identifies so large a number of accused, the suggestion 
is that he must have known some of them at least already, {it) that where 
a witness identifies a large number of wrong persons, the inference is that 
he is identifying at random, and (iu) that no weight can he attached to such 
testimony. (The one witness who was considered the most reliable of 
the whole lot had identified 7 accused and made only two raistakes.)(4) 


9, Dangerous to accept such evidence.— It is frequently 
urged in dacoity cases, where the accused have been identified by a witness 
who is shown to have mistakenly identified also other persons who clearly 
could not have been present, that the evidence of such a witness is not 
reliable against the others. But this view cannot be stated as general pro¬ 
position. Each case must depend upon its own merits and if the erroneous 
dentification is of such a character as definitely to throw doubt on the 
credibility of the witness, then it may well be that the Jury should be warned 
against the danger of accepting his identification of the accused. 


(1) Mahni v, £mp. A. 1. R. 1925 Lah. 
137 (2). 82 I. C. 280,25 Cr. L. J. 1272. 

(2) Sahdeo Gosain r. Emp. A.I.R. 1944, 
F.C. 38. 213 I C. 47, 46 Cr. L. J. 317. 


(3) Sbeo S«hai o. Emp. A. I. R. 1932 
Oudh. 287, 141 I. C. 511, 34 Cr. L. J. 197. 

(4) Chhutkan v. Emp. A.I.R. 1926 Oudh. 
36, W I.C. 444, 26 Cr. L. .J. 1564. 
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I'^articularly where the sole evidence airainst the latter is thnt of identifica¬ 
tion by the witness.(1) 

D. CASES OF FAILURES—MADE UP BY OTHER EVIDENCE; 

10. Identified before Police but failed in Court,— 

At the test identification, one B identified the appellant S, as 

being the man to wlioni he had given the delivery of the two boxes. In 

Court he said that he pointed out M as o!ic resembling S. As a matter 

of fact 3\I was never paraded for identification on that day. It was 

contended that B’s evidence was self-contradictory and uncertain and, 
therefore, unreliable. 

Held, that B’s evidence could be self contradictory only if it amount(d 
to a positive denial of the identification he had previously made—which 
was not the case, it was only inconsistent and hazj" owing to the witness’s 
defective capacity for recollection—which could be aided by otlier 
positive evidence, viz. that of other witnesses in whose presence the 
wiUicss made the idci'.tification and the Identification Tost Register which 
would be admissible to enable the witness to crystallise the w'aivcring 
uncertain tics in his mind by what antecedently had taken place in fcict.(2) 

11. IdBittificd in Jail—failed in Court.— Wlierc the wfitness 

w'ho had identified tiic accused in Jail failed to do so in Court, and the 
Sessions Judge relied on that evidence : held as uiider :— 

In order that this may be permissible {i.e. the use of such identifica¬ 
tion evidence), the fact of the Jail identification must be stated in the 
witness’s evidence. An identification in Jail is in essence a statement by 
the witness : “ I saw this man who is now before me taking part in the 
dacoity.” That statement can be used to corroborate his evidence given 
in Court. If tb.c witness says in his evidence that ■* a number of persons 
were shown to me at the Jail and from among them I pointed out those 
persons whom I had seen in tlie dacoily,” it is permis.sible, under 
Section 0 of the Evidence Act, to call independent evidence, such as 
that of the Magistrate wdio conducted th*" identification to prove the 
identity of persons W’hom he picked out at the Jail, even thougli the 
witness himself may not correctly remember who they were.(3) 

12 Identified before Magistrate—failed in Sessions.— 

bu)-*posc some witnesses have been able to identify the accused in t!ic course 
of proceedings held before the Coiiuiiitting Magistrate, but fail in the 
Sessions Court to idei\lify them because of elumge in their appearance (ilicy 
havin<T at the time of identification shaved tlicir heads and fac:s, croppc.l 


H) Shco Narain Singh y. Emp. 8 P. 262, (2) Sarwar Khan r. Emp. ^Pat.) 55 I.C. 

A.I.R. 1‘J29 Pat. 263, 117 l.C. 43. 30 Cr. 273, 21 Cr. L. J. 257 (1920). 

T T 716 (3) Chhutkan i’. Emp. A.l.R, 1926 Ouclh. 

’ 30, 90 ].C.4H,Cr. L.J. 1564. 



Cases oe failures in court 


185 


their hair and dressed themselves as—under the circumstances, 
the proper procedure for the Sessions Judge is to take action under S. 288 
Cr. P, C., put in evidence the statements made before the Committing 
Magistrate and treat them as evidence in the case, [As the Sessions Judge 
had not done so. the case was remanded for that purpose].(1) 

13. Identified in Jail—failed in both Courts.—Where 

certain witnesses were unable to identify in the Sessions Court one or more 
accused whom they had identified at the Jail. 

Their Lordships observed : “This is not unnatural as an interval of 8 
months had elapsed between the identifications and the trial and the 
appearance of several of the accused had considerably altered in the 
meantime.” The Sessions Judge treated the Jail identification as direct 
evidence against the accused without anything to link it up with the 
evidence given in Court. 

Uchl, that the evidence of Officers ns to identification of the accused 
by witnesses is hearsay evidence and ought not to be admitted, but there is 
a method to make it available and that is this:—“Elicit from the witness 
at the trial a statement that he \ideniified certain persons at tlie Jail and 
that the persons whom he there identified were persons worn he had seen 
taking part in the crime in question (here dacoity). If the witness is 
prepared to swear this, then it is open to the Court, under section 9 of the 
Evidence Act, to establish by other evidence the identity of the accused whom 
the witness identified at the Jail. For this purpose, the best evidence will 
be that of the Magistrate who conducted the identification and his evidence 
will be strictly relevant under the provisions of the Evidence Act.” 

[As to the witnesses who identified some of the accused at the Jail 
and then in the Court of the Committing Magistrate, the procedure laid 
down in Nogina v. Emp.(\) {i,e. by the transfer of the previous statement to 
the Sesssions file under S. 288, Cr. P.C.) was approved.](2) 

14. Identified in Jail—failed in Court—Where it is proved 
Ihat the victim of a certain dacoity was present at the Jail identification 
j-roci edings, and there stated in the presence of a third party that he 
identified a certain person ns having taken part in the dacoity, it is 
permissible to produce evidence at the trial that he made such an 
identification even if he has failed to identify that person in Court. In 
certain cases it might be impossible for a witness to identify again in Court, 
e.g., a witness might lose his eye sight. Accordingly, outside evidence can 
be called to prove that the witness did make such an identification and the 

(1) Nagina v. Emp. 19 A. I.. T. 947. (2) Abdul Wahab v. Emp. 47 A. S9, 

A. I.R, 1921 All. 215, 95 I. C. 477. 27 A.I.R. 1925 All. 223. 95 I.C. 756, 27 Cr. 
Cr. L. J. 813. L. J. 836. 

.\ot4 .—See also Emperor r. ShivMiai, 
A.I.R, 1926 Bom, 513, 28Bom. L.R. 1013. 
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circumstances in which he made it, tho’ the weight to be attached to such 
evidence would depend on the circumstances of each case.(l) 

15. Failure in one or other Court .—(i)Where identification 

was first held in the lock up in the presence of a Magistrate, then before the 
Committing Magistrate, and lastly in the Sessions Court, and the approver 
failed to identify the same person on some occasion, it being argued that 
when the witness identified a particular man on one occasion but failed to 
identify him on another that failure showed that that man was not one of 
the culprits (in a gang case): held that the argument had no force, / 

Large nUTnber of persons- —Where, in a gang ease, the members 
of which had been collected from an area within a diameter of over 50 miles 

and had been concerned in dacoitics in the course of which more than 100 
different individuals had taken part in the offence, and where the offences 
had continued over a peroid of 4 years: Held that it would be almost a miracle 
if any man had been able to identify correctly every man who had taken 
part in these offences or who had belonged to the gang. With the best of 
will in the world and with every intention of being honest one might well 
fail to identify every one.{2) y 

E. STATEMENTS AT IDENTIFICATION PARADES—USE OF. 


16. May be used for corroboration.— Where a witness failed 
to'identify the accused in Court though it is said that he had identified him 
in Jail : held^ that the identification in Jail is not substantive evidence of the 
fact of identification; it may only be used as corroborative of the 
identification made at the trial in the presence of the Judge.(3)^ 


17- For corroboration or contradiction. —Identification 

proceedings amount to this that certain persons are brought to the Jail or 
other place and make statements, either express or implied, that certain 
individuals whom they point out are persons whom they recognise as having 
been concerned in a particular crime. Statements of this kind are not 
admissible as substantive evidence but merely as evidence to corroborate or 
contradict the statements made in Court, under Ss. 157 and 155 of the 
Evidence Act, respectively. 

If a witness to identify, when called in the Sessions Court, states that 

he can identify no one. there is obviously nothing to corroborate him and 
the evidence of the previous identification by him in Jail is not admissib!e.(4) 

18. Not as substantive evidence.-Where the witnesses who 
liad identified an accused person at an identification i)arade, as one of the 


(1) Ram Prasad v. Emp. A I.R. 1927 Oudh. 
36y (2), 106 I.C. 721, 29 Cr. L.J. 129 at 
1:59, HO. « 

(2; Khilawan v. Emp. A.I R- 1928 Oudh. 
430, 112 I.C. 337, 29 Cr. L.J. 1009. 


(3) Sarju Singh v. Emp. A.I.R. 1925 Lah. 
726, 83 I.C. 852, 26 Cr. L.J 1236. 

(•t) Nagina v. Emp. A.I.R. 1926 All. 215 
95 I.C. 477, 27 Cr. L.J. 813. 
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persons whom they had seen sitting near the place of occurrence before the 
incident, failed to identify that accused in the Sessions Court and some of 
them pointed out wrong persons ; held as follows :— 

(1) that statements made by persons at an identification parade, when 

these persons are called as witnesses, became admissible npt as 
substantive evidence but as evidence to corroborate or contradict 
the statements made by them in Court; and 

(2) that where in the Sessions Court a witness stated that he could 

identify no one, the statement made by him at the identification 

parade was inadmissible in evidence; as there was nothing to 
corroborate*.( 1 ) 

19. Previous identification admissible—but of little 

value.—(1) The evidence which goes to prove that a person ^has identified 
another person as having taken part in a particular offence, either in Jail or 
elsewhere, is admissible though the value of such evidence is weakened, 
perceptibly as a general rule, by failure of the witness to identify the accused 
subsequently in Court. (Sessions Judge had not attached sufficient 
importance to identifications, nevertheless the conviction was upheld).(2) 

(2) Where a witness, who picked out the accused as two of the 
assailants stated in Court that they were shown to him before, that he did 
not see them amongst the persons who took part in the attack, and that he 
was kept at the kolwali till the time when he made his statement before the 
Committing Magistrate: held (both the allegations disbelivcd) that the fact 
that he did identify the said accused at the parade is admissible, though 
the value to be attached to his previous identification is very little.(3) 

20. Not safe to rely upon,— Where a witness identified a 
particular accused in Court and said he was certain about him, but 2 days 

later when his statement was being read over to him, he said that he might 
have made a mistake: held that this corrrection is not free from suspicion, as 
It shows that It was the knowledge of the name and not the recollection of 
the features that made him think that he had made a mistake, and that it 
would not be safe to rely upon this evidenee.{4) 

For a further discussion on this aspect of the subject, see Author’s 
book ; “ Police Diaries and Statements.^'] 


(1) Bhagat Ram Emp, (Kanari Baaar 

53?%? >52 l.C. 

^**J- >21 at 124—126. 


(3) Natha v. Emp., A.I.R. 1928 Lab. 546, 
108 l.C. 265, 29 Cr. L. J. 366. 

(4) Jahaogiri Lai t. Emp., (Lab.) 35 Cr. 
L.J. 1160 at 1204, (1934). 
















CHAP PER XIX. 

EVIDENCE OF IDENTIFICATION—ITS VALUE AND WORTH. 

Introductory.— Evidence of identidcation is not a thing for the 
estimation of which any general rule can be formulated or a specific standard 
laid down. The measure of its value is the mind of the Judge which is 
brought to bear on the facts and circumstances of each case as it comes. 

However, there are certain points which have often cropped up in 
criminal cases and been decided one way or the other. A bird’s eye view 
of those cases is given here below divided as follows 

1. F. I. R. and identification ; 

A. No names of culprits in F, I. R. 

B. No description of culprits in F. I, R, 

C. Muffled faces in F. I. R. 

IL Lapse of time and identification :—after some days, months and 
years and effect thereof, 

I.—F. I. R. AND IDENTIFICATION—, 

A. NO NAMES IN F. I. R. 

1. Omission of accused’s name in F. i. R. ; subsequent 

identification of no avail.— Where the first report was made 12 
hours after the occurrence, though the ihana was only 9 kos distant, but 
the names of certain accused persons were not mentioned : Held, that the 
informant could not have set off in any great hurry and before he started 
he had ample time to discuss the matter with those persons who now 
appear as prosecution witnesses and state that they saw all the thieves 
on the occasion of the robbery. Hence the subsequent identification 
was of no avail. (1) 

2. Two accused mentioned in P. I. R.—subsequent 

addition unreliable. —When in the first report only two dacoits were 
alleged to have been recognised at the time of their committing the 
dacoity, subsequent evidence that they were all (9 in number) identified 
cannot be relied upon.(2) 

3. No body named in P, I. R,—subsequent implica¬ 
tion bad.— The first report was made by H who mentioned nobody. 
Later before the Magistrate he stated that he had identified the 
appellant: held that that could not be believed.(3) 

(1) Udau. Emperor, 26 P.W^R. 1915, Cr. (3) Ronki y. Emp., 91 P.L.R. 1915, 27 I.G. 

30 I .C. 458, 16 Cr L J. 634. 846, 16 Cr. L. J. 222. 

(2) Nur Khany. Emp., 93 P.L.R. 1915, 27 
I.C. 764, 16 Cr. L.J. 204. 
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4. No mention of names in F. I. R.—no identification= 

conviction unjustifiable. —Where it was admitted on behalf of the 
prosecution that the names of the appellants were not entered in the First 
Information Report and no identification proceedings in respect of these 
appellants were held in jail, and the conviction was based on the sole 
testimony of the complainant;: held that the conviction under the 
circumstances was UDjustiiiable.(l) 


5. (1) Culprit already known—omission of his name in 

F. I. R.—identification mere farce. —Where a dacoity took place 
on a dark night and there was no light at the place, and it appeared that 
the culpirt was already known to the identifying witnesses : held that the 
identification was a mere farce. If these witnesses had identified the 
accused at the time of dacoity and he was known to them before, there is 

no explanation for his name not having been mentioned in the first informa- 
tion report. 

(2) Accused protesting—identification of no value.— 

Where the accused made a protest at the time of identification 
proceedings that he was known to the witness, identification is of no value.(2) 

6. Belated identification~to be explained.— Evidence of 

identification is not necessarily untrue because it was not given imme¬ 
diately after the occurrence. But when such evidence is withheld for a 

time, the Court should endeavour to obtain from the witnesses an explana¬ 
tion of the delay. (3) 


7. Omission of names not material when other eviden¬ 
ce available. —When some of the appellants were not mentioned in 
the first information report, but they were identified by not less than six 
witnesses each : held that it does not follow that the first informant must 
have identified all the persons who were sent up for trial.(4) 


B. NO DESCRPITION OF CULPRITS IN F. I. R, 

8. No description of culprits previously given_ 

identification carries no weight.— Where the informant in his 

^st information report stated that 5 or 6 of the gang of dacoits seemed to 
e Sikhs and that 10 or 11 of them were wearing Mandasas and that he 
could not given the hulia (description) of any one of them ; but subsuequent- 
y an identification parade was held and appellants were singled out by 
witnesss : held (t) that as the night was dark it is difficult to believe that a 
witness could identify any of the culprits after about 2 or 3 months, and (ii) 
_ informant had gi ven some description, however slight, of some or 


"2 I C. 109 

A.T.R. 1935 Oud. 
H8 I.C. 1192, 35 Ct, L. J. 889. 


UOI, Vol. 1. 42. 

(4) Kuar Koeri v. Emperor, A.I.R. I 937 
Pat. 497, 170 I.C. 785. 38 Cr L, J. 1007. 
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all of the offenders, his evidence as to subsequent identification might have 
carried some weight, but as he gave no description whatsoever, in fact 
that 10 or 11 of them were muffled and that 5 or 6 of them were Sikhs, 
his testimony as to identification could not be relied upon.(l) 

(Approver+recovery of stolen property held sufficient for conviction, 
but approver+the above-said identification held insufficient). 

9, Description not given—other defects—case failed.— 

(i) Witness admits that he did not give the Police any hulia (descrip¬ 
tion) of the dacoits whose faces he had seen nor did he give any hulia to the 
Inspector who subsequently took his statement, (the witness had also come 
there once before); (ii) another one did not tell the Police that one of the 

dacoits had a scar mark on his forehead (a distinguishing feature); (m) 
one witness went to the length of saying that he had been “tutored ” to 
pick out the man with a scar on his forehead and added that the firing had 
frightened him so much that he did not advance forward but remained 
behind in the crowd ; while (tu) the appellants were Sikhs, but in the F. 1.11. 
it was not mentioned wdiether the dacoits were Sikhs or Mohamadans; 

(t)) the Magistrate who conducted the identification put in a Fard as 
containing his evidence (appeal accepted). (2) 

10. Omitting to mention marks of culprits in P. I. R. 

—a small matter- —Where it was contended that one witness stated 
in cross-examination that he saw that the appellant had marks of small-pox 
on his face, while nothing was said about this feature in the first informa¬ 
tion report made by him, and it appeared that the said marks were in no 
way conspicuous; their Lordships observed:—“This (also) is a small 

matter in the face of the overwhelming testimony of all the witnesses that 
it was the appellant who was the companion (of the other culprit) and 
no reason was suggested why they should have implicated him falsely.(3) 

C. MUFFLED FACES MENTIONED IN F. I. R. 

‘ yluffled* faces mentioned in P. I. R —other defects too 

— identification of no value.— (i) Where the two informants stated 
in the first information report that the dacoits were wearing mundasas 
i, e.y they had muffled their faces which means that they liad covered the 
greater part of their faces with a cloth in order to prevent recognition ; 
held that no reliance could be placed on their subsequent identification 
(ii) It was in evidence that 4 out of 13 dacoits remained outside lo keep 

(1) Maula Dad v. Emp. A.I.R. 1925 Lah. extracted ; the I. L. R. Lahore Series omits 

426, 86 I.C. 69, Cr. 26 L.J. 693. them. Please note. 

(2) Lai Singh i'. Emp., j L. 396 A.I.R. 1925 (3) Buta Singh v. Crown, 7 L. 396, A.I.R* 

Lah. 19, 91 l.G. 954, 27 Cr. L.J. 170. 1926 Lab. ^.582, 97 I. C. 752, 27 Cr. L.J* 

—The Cr. L. ^ contains the full 1168. 
report from which these notes have been 
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^ard over the house, but the inmates of the house who stated that they 
never stirred out and yet one of them identified 10, and another one (one of 
the two informants) identified all the 13 : held it was difficult to understand 
that how could that be. 

(m) Again in the F. I. R. it was stated that one of the dacoits was a 
Musalman and the rest were Sikhs, but as a matter of fact there were 6 
Musalmans : held, that if these witnesses saw the faces of the dacoits well 
enough to able to identify them months after the occurrence they must 
at least have known that there were more than one Musalmans. 

On the whole, the identification evidence was rejected, and the 
approver was held not to have been corroborated in respect of the accused 
against whom there was no other evidence. The conviction of only those 
connected with the recovery of property was upheld.(1) 

12. Dacoits described before Police as wearing dhanthas 
—Identification of no use. —Where a witness in his statement lo the 
Police at the investigation clearly stated that the dacoits were wearing 
dhanthas and only eyes could be seen : held that no reliance can be placed 
on subsequent identification, and it is wholly unsafe to base the conviction 
of the accused on such evidence.(2) 

II. LAPSE OF TIME AND IDENTIFICATION, 

13. Identification after 3 weeks and 6 weeks unsafe 

to convict.—(1) Where the identification was made by a witness 
(woman) 3 weeks after the occurrence, and the condition in which she 
admitted herself to be at the time of occurrence %vas this : “I was not in 
my proper senses on the night of the dacoity. I was terrified. I was lying 
down. 1 got giddy on seeing the thieves. 1 lay down on account of 
giddiness,*’: Held that the evidence of such a witness could not be accept¬ 
ed us a basis for convicting the accused. 

(2) Where the identification was made by another witness about G 
weeks after the occurrence and, at a previous identification parade at w hich 
the accused were present, the witness did not identify any of the accused : 
Held that the Sessions Judge’s direction to the Jury that they we re not pre¬ 
sent was incorrect amounting to misdirection, and that it was unsafe to 
convict on the evidence of a witness of that description.(3) 

(1) S*hi Singh p. Emp., 21 P.W.R. 1917, (2) Sarju Singh i. 

Cr., 41 l.C. 8.;0, 18 Cx. L. J. 862, 726. 88 l.C. 852. 26 

’As the bead notes in some reports (3) Venkattao 

go bevond the facts stated in the judgment, 14 l.C. 666, 13 Cr. 
care ihould be taken to read the whole judg* 
meat. 


Emp , A.I.R ll’26 0ud. 
Cr. L. J. 1236. 

Emp., 1 M W. N, itO, 
L.J. 271 (19i2.) 
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14. Identification after lapse of three months.— Where 

an accused in a case of dacoity was indentified by three constables after 
more than three months : held that as the night was dark and the constables 


must have been in a state of excitement, it would be difficult after so long 
a period to remember with certainty the face of a stranger only seen for a 
brief interval under such conditions.(l) 


15, Identification after some months—doubtful.— 

Sir Walter Schwabe, C. J., observed ;— 

“Turning to the facts of the case, I think one must give the benefit 

of doubt to the prisoner. My reasons for saying that are that a long time 

passed between the occurrence and the identification of any of the accused, 

coupled with the fact that the assault and the cattle raid took place at 
night. 


“In this case, after the lapse of some months, the accused were 
brought upon different occasions for identification, and if one could be 
absolutely certain that the identifying witnesses had no opportunity of seeing 
these accused before the parade, the fact that these witnesses picked out the 
same persons would be strong corroboration of the prosecution case. But 
one cannot shut ones eyes to the fact that these identification parades do 

require the most careful scrutiny, because if a witness has before the parade 
seen the person that he is going to identify, it does not matter in what 
order you put this person, such a witness will no doubt identify the man”. 
(Accused acquitted.)(2) 


16, Identification of unknown persons after many 

months unreliable. -Where the witness did not know the appellants 
aiul professed to identify them after many months, but it appeared that no 

regular identification was held as regards some while as for others it was 

alleged that an identification was held at the thana but no identification 
report was forthcoming : Hdd that no reliance can be placed on the 
evidence of witnesses who, after many months, profess to identify persons, 
previously unknown to them, as having taken part in the crime, u/nless it is 
shown tliat there was a regular identification parade held in which they 
picked out those persons from among others; for it is not stated that the 
uppcllants bear any special distinguishing marks by which they can be 
recogr)iscd olhcrw)se.(3) 

17. Identification in Court some months after occurr¬ 
ence, upheld. —Wlicrc some of the accused were mentioned in the 


(1) Girjanandan Sineh v. Emp , 23 P. 278. 
A. I.R. 1944 Pat. 373, 219 1. C. 255,46 
Cr L.J. 544. 

(2) In re Nanni Kudumtan, A.I.R. 1924 
Mad. 232. 76 I.C. 289, 25 Cr, L, J. 145. 

3) Makhan Singh i>. Emp., A. I.R. 1924 
Lah. 722.85 1.0.61,26 Cr.L.J. 445. 


(3) Obiter .—Mere mention oframes in the 
F.i.R. is of no avail, unless it is proved how 
the informant came by the names (in thw 
case the person by whom the name were said 
to have teen communicated was not produc* 
ed as a witness . 
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while the names of the remainder were given during the investigation and 
the witnesses were in a position to identify all the accused in pourt; the 
convicition was upheld, though their Lordships observed that delay 
in the disposal of cases where identification is a material issue is seriously 
prejudicial to the course of justice. (The trial Court did not dispose of the 
case till nearly 6 months after the riots had occurred). [Appeals rejected, 
notwithstanding the above quoted observation.](l) 


18. Identification after several months—unsatisfac¬ 
tory. —^Where the case against the appellant hinged on the evidence of 
identification alone, and the following defects therein were pointed out, 
viz ,— 


(i) the identification took place about eight months after the 
occurrence, 

(n) two Head Constables of Police were present at the time of 
the parade:— 

Observed —that the presence of the two police-officers in the room 
where the identification was held was really most objectionable. (Con¬ 
viction set aside,){2) 

19. Identification after 4 or 5 years possible :—Where 

it was argued that no man can identify, after 4 or 5 years, a man whom he 
had only seen once : held that the argument cannot be accepted. “It is 
based on pure assumption and contradicted by the fact of identification 
itself.” 


“Men dilfer very largely in their powers of observation. One man 
will remember a face for a very long period though he has only seen its 
possessor once and for a very short time. Other men who are unobservant 
may not be able to identify persons whom they have had a good oppor¬ 
tunity of identifying even a short time afterwards. 

“ The power to identify varies according to the power of 
observation and the observation may be based upon small minutiae 
which a witness cannot describe himself or explain. It has no necessary 
connection with education or mental attainments. An illiterate villager 
may be, and frequently is, much more observant than an educated man,” 


(Process of identification also held approved.(8) 

20. Witnesses falling to Identify accused after six 

years may still be believed :—The two eye-witnesses stated that they 
knew the appellant before and that the man with the gun who committed 
the offence was he. An identification parade was held and the witnesses 


.Jb Dhanu Raut Emp.. A.I.R. 1928 Pat. 

705,20 0. L|. 865. 

I 1 *• A.l.R. 1934 

744, iSj I. C. 263, 36 


(3) Khilawan v. Emp., A.I.R. 1928 Oud. 
430, 112 l.C, 337,29 Cr. L.J, 1009, 
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faild to identify him. They explained that the appellant had his beard 
loosened whereas when they knew him before it used to be tied up, and the 
appellant had also blackened his face. Held that, however that may be 
there is nothing surprising in a man’s appearance altering in 6 years in 
anotqer part of India, and any person might be confident that a casual 
acquaintance had committed a certain offence, and be yet unable to identify 
him and that, there fore, the ’witnesses need not be discredited on that 
account. 

(In the F. I. R. the name and residence of the appellamt had been 
mentioned, there was some other evidence of identity too, and the appeal 
was dismissed).(1) ^ 

21. Long period intervening—not the only criterion.— 

Where it was urged by the defence, that a long period intervened between 
the arrest of the appellants and their identification (about 2 days and a 
week in between) and that it had not been conclusively shown that the 
witnesses had no opportunity of seeing the appellants before they identified 
them in the presenee of the Magistrate : 

Held that each case of this nature is to be judged on its own 
particular facts, 

[The identification parades were duly carried out and where there 
was room for doubt, e.g., where one accused was still in fetters, or where 
another had been taken out of the Jail for a couple of hours, the evidence 
was discarded. The conviction of such accused persons was reversed 
while that of the accused regarding whom identification parades were 
carried out with due precautions was upheld],(2) 


(i)Sucha Singh v. £iop. A.I.R. 1832 Lah. 
488, 142 I.G. G99 (2;, 34 Cr. LJ. 379. 


(1) i.aLhSingh t. Emp. A.I.R. 1926 Lah. 
392, 95 l.C. 593, 27 Cr. L.J, 817. 




CHAPTER XX. 

Identification as a Basis for Conviction. 

Introductoiry. —Evidence of Identification, as a basis for convic¬ 
tion, has in view of the case law available, been divided into the following 
heads :— 

A. Evidence to be narrowly scrutinised, 

B. Number of witnesses sufficient to prove identification, 

C. Cases in which identification was held to be insufficient. 

As already submitted, no rule can be laid down for weighing the 
evidence in such cases every case, brings its own ruling ; but a careful study 
of some of the decided cases would certainly be worth its while when dealing 
with similar cases or cases involving similar points. 

Notes and Comments. 

A. EVIDENCE TO BE NARROWLY SCRUTINISED. 

1. Identification evidence—to be narrowly scrutinis¬ 

ed* —^The conviction in this case wherein travellers were administered 
stupefying drugs by the accused who joined the former on journey depended 
on identification. The following observation appears in the judgment of 
the Chief Court : “ This is a class of cases often unsatisfactory in the 

Courts of all countries and they are more particularly so in the Courts of 
this country where so little dependence can be placed on the direct evidence 
of witnesses se ipso, unsupported by probabilities. The direct evidence in 
this case derives little support aliunde. Doubt as to its credibility was 
expressed by the Committing Magistrate and the Sessions Judge admitted 
the difficulty about It ; it was desirable, therefore, that the case should have 
been probed to the uttermost and this does not appear to have been 

done.*’(I) 

2. No definite rule can be laid down.— A strict formulation 
is apt to impose an undesirable’rigidity in practice. It is impossible to lay 
down any useful principle as to the exact amount of identification which is 
required in any particular case. The Court will consider the value of the 
evidence of identification against each accused and satisfy itself as to 
whether the man is or is not guilty. The Court must take into account the 
peculiarities of the case, examine the evidence intelligently and arrive at 
its own conclusions. It is for the Court of Appeal to decide whether such 
a conclusion is or is not corrcct.(2) 

3. Scrutiny—points to be determined* —The evidence as 

to identification ought in each case #to be subjected to a close and careful 

. (2) Khtla>v'an v, Emp. A.l.R. 1928 Oud« 

4S0. 112 l.C. 3S7, 29 Cr. L.J. 1009. 


(|) Kashce Ram v, Emp. 27 P R. 1868, Cr 
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scrutiny and, as for instance, the following points determined :— 

(i) it is an important factor whether all the persons identified 

were previously known to the witnesses or were they prefect 
strangers to them ? 

(ii) the time of occurence, the state of light and the opportunity 
which the witnesses had of identifying are material cir¬ 
cumstances ; 

{iii) the range and the distance from which the witnesses say that 
they saw the accused ought to be determined ; 

(iv) did the witnesses know anything particular in the features of 
the accused or any one of them ? 

(u) did they notice anything peculiar in their dress ? 

(m) was there anything particular in the conduct of any of the 
accused persons which had impressed the witnesses ? 

(uu) did they get the front view or merely the side view of any of 
the accused persons ? 

These are matters which the witnesses should be able to depose to in 
each and every case.(l) 

4. No mathematical standard. —The fact that three wit¬ 
nesses identified the accused while six witnesses could not, does not dimi¬ 
nish the value of the evidence of those identifying. No mathematical 
standard can be laid down for testing the trustworthiness of such wit¬ 
nesses.(2) 

6. May be sufiBicient for conviction—according to cir¬ 
cumstances of each case. —Where it was contended, on the authority 
of Emperor v. Irjanifi) that identification made at night during the occur¬ 
rence, such as dacoity, when blows are struck and the people are terrorised 
is generally of very little value : Held as follows :— 

“ It cannot be laid down as a hard and fast rule that identification 
evidence by itself is an insufficient basis for conviction. The value of iden¬ 
tification evidence must vary with the circumstances established in each 
case. Even in cases of dacoity, conviction can be based on identification 
evidence alone if it is established that the dacoits continued to plunder the 
house for a long time, and that during that interval their victims had full 
opportunity of noticing their features and that there was sufficient light 
for them to be able to do so.”(4) 

6. No fraud or error in identification—enough for 

conviction. —Where the conviction of the two appellants, who were 

(1) Man Singh y. Emp. A.I.R. 1929 All. (3) 28 Cr. L. J. 874. . 

928, 121 I.C. 1U3, 31 Cr. L. J. 206. (4) Bhagat Ram v. Emp. {Kanan Baz^r 

(2) Mohan Lai y. Emp. A.I.R. 1935 All. dacoity case) A.I.R. 1934 I.ah. 641, 13* 

477, 151 I.C, 812, 36 Cr. L.J.569. I.C. 531, 36 Cr. L. J. 121 at 127. 
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picked out of a crowd in Jail in circumstances which precluded all reason¬ 
able possibility of fraud or error, was based on identification evidence : 
Held that it is not a correct proposition of law that identification evidence 
per se is a very unsafe baris for a conviction.(l) 

7. Identification proceedings—not substantive evi¬ 
dence. —Where the Sessions Judge treated the i lentification proceedings 
held at the Jail lock-up as substantive evidence against the accused ; Held — 
(i) that the learned Judge had overlooked a ruling of this Court in the case 
ofNagina v. King Emperor^ where the law was clearly laid down and («*) that 
there is no section of the Evidence Act which makes the identification pro¬ 
ceedings substantive evidence by itself.(2) 

8. (i) Witness’s ability [to pick out accused merely 

means that he knows the man.— The mere fact that a witness is 
able to pick out an accused person from amongst a crowd does not prove 
that he has identified that accused person as having taken part in the ertine 
which is being investigated. It might merely mean that the witness liappens 
to know that particular accused. 

(ti) Witness’s statement hearsay. —The statement made by 

an identifying witness at the indeiktification parade might be used to corro¬ 
borate his evidence given in Court, otherwise the evidence of identification 
furnished by an identification parade can only be hearsay, except the simple 

fact that a witness was in a position to show that he knew a certain accused 
person by sight. 

(m) Scar marks- —-It also appeared that the witnesses as to identi¬ 
fication were only able to pick out the appellants after their attention had 
been drawn to the scar marks on their faces. Held tliat such an evidence 
of identification even with track-evidence was not sufficient for conviction. 
(Appeal allowed).(S) 

9. Identification and recovery sufficient for oonvic- 

tlon«“~lt is not illogical to say that the evidence of identification by itself 
might be unreliable but that when substantial evidence is added to it, the 
identification evidence assumes a totally different aspect ; e.g, where there 

was identification plus recovery of jewel belonging to the deceased, the 
conviction was uphcld.(4) 

B. NUMBER OF WITNESSES TO PROVE IDENTIFICATION. 

10. Single witness unsafe to rely on ;— The case against 

the accused depended wholly on the identification by the complainant, 
an old m an of 54, and at a time when, it was remarked, it was so dark 

1925 I.»h. 19, 91 I.C. 954, 27 Cr. L, J. 170. 

The case is reported in cetSil in 

Cr. L. J. 

(4) In re Kantameedi Chenna, I,L.R. 19;0 
M|254, APfR 1940 Mad. 710, 194 l.CL 

527, 42Cr. b.J. 582, 


(I) Mathura v. Emperor 2 Luck. 4'14. 

A.I.R. 1927 Oudh 176, 101 I.C. 492. 26 Cr. 
L. Ji 460. 

A.I.R. 1927 
9* Cr. L J. 1350. 

(3) Lai Singh ». Crown 5 L. 3^ A-l.R* 
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that a roan could not have recognised his own brother. It was admitted 
also that the complainant at first told the headman that he could not 
recognise anybody though he was able to tell him a good deal about the 
robbery. Had he identified the accused his name would have heen the 
first thing he would have naturally mentioned. The complainant 
I j further admitted that he did not mention the accused’s name to his 
I * nephew, the reason being that he did not ask him who had assailed him. 

Held that the identification of the appellant was very doubtful, and 
that it is rarely safe to convict a man on the evidence of a single witness 
as to identification, especially when the alleged identification is made 
after dark and the witness has at first professed to be unable to identify 
any one.(l) 

11. Identification by one individual unsafe to con¬ 
vict on :—On the night of the 21st March 1924, there was a dacoity 
at the house of one Chetu Ahir who was terribly beaten and killed, his 
skull being smashed. The appellant was recognised by one witness only 
i.e. Palu, the son of the deceased man. Palu was himself roughly handled, 
he was stabbed in the buttock and covered with bruises, and although 
the dacoits were closely muffled up in galmochasy Palu claims to have 
recognised some of the dacoits, at any rate, he picked out the appellant at 
an identification parade ; tho’ he did not know his name. This was the only 
direct evidence against the appellant. 

Heldy that it is often, and wisely, not thought safe to convict a 
person upon his identification by one individual under circumstances of 
strain and terror accompanying violent crime.(2) 

12. One satisfactory witness, good enough Where 

there was no reason to doubt the first prosecution witness who [i) knew 
the accused previously, (u) had ample opportunity of observing him at 
the dacoity, who (Hi) immediately named him to the other villagers as one 
of the dacoits and (lu) also named him before the Police some hours after 
the occurrence: Held that the prosecution evidence clearly established 
that the accused was one of those who had committed the dacoity in 
question. {Sentence —5 years’ rigorous imprisonment under S. 395, 

I. P. C.{3) 

13. Two witnesses insufficient when accused’s face 

familiar :—Conviction in this cass was based entirely on the identifica¬ 
tion of the appellant by two witnesses. Moreover, the Sessions Judge 

suspected them to have been familiar with the face of the appellant: 

_ _ __ m 

(1) Tha Hmu v* King £mp. 2 L.B.R. 206, (3) Rama Muppan (Mad.), 8 M. L. T. 

1 Cr. L.J. 475 (1904). 254, 1 I. C. 317, U Gr. Ct. L. J. 622 (1910). 

(2) Gbulam Muhammad Khan v. Emp. 

4P. 327, 6 F. L. T. 598, A.I.R. 1925 Pat, 

536, 86 I. C. 814, 26Cr. L.J. 878. 
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IfeM that a mistake due to confusion of ideas is quite possible and 
persons, whose housees have been looted or who have been present at the 
time of occurrence, may mix up the two situations in their mind and 
come to think that a face familiar elsewhere had been seen by them 
during the dacoity, that such a mistake may be honest but has to be 
guarded against, and that at best identification evidence alone is an unsafe 
basis for eonviction.(l) 

14. Two safeguards for evidence of identification— 

both absent. —in a case of riot wherein Police officers were assaulted, 
and then wrogfuUy confined, the Deputy Superintendent of Police ordered 
the arrest of all able-bodied men in the village, numbering between 70 
and 80, They were put up in an open space and the Police officers were 
called upon to identify them. Those identified by less than two were let 
go and the rest sent up : Held that that was a very proper thing to do. 

(^) Initial record wanting. —But no record whatsoever was kept 
of these identification proceedings nor a fresh identification was conducted 
in the Jail before a Magistrate, the accused used to be brought unveiled to 
Court and kept outside till the case was called, the witnesses thus having 
an opportunity of seeing the accused persons over and over again. 
Held :—(t) that as the police officers were utter strangers to the village 
and it would be very difficult for them to remember the faces long after 
the occurrence, it was necessary to keep a record of identification which 
took place soon after the incident. 

(ti)Xhat as the witnesses had an opportunity of seeing the accused 
out of Court, the utility of indentiheation in the Court of the Committing 
Magistrate and later on in the Court of Sessions was very much dunmished. 

(tti) 1 hat in no dacoity case a Court would convict a person, who 
was not identilied in the Jail or before a proper authority immediately 

after the arrest, simply on the strength of identification conducted in 
Court. 

(tu) Ihc result is that the evidence in the case loses its entire value. 

(a) Not sbowji why and how the witness identified 

the man.—The witnesses ^were, generally speaking, unable to say 

what part which accused person took in the affair: Held (i) that 

though this would be impossible for the prosecution witnesses to do 

n most of riot cases or of dacoity cases, the first safeguard of an 

earlier identification being non-existent (on account of no record having 

been kept), the Court was bound to insist on something being said by a 

prosecution witness to indicate why and how he happens to remember the 

faces long after the event, and (it) that, therefore, the second safeguard 

against iuaccxuracy and deliberate perjury is also gone, 

~(iy’bm~bayal Emp. A.irR. i92i 'Oud.~ - 

1295 919, ;iQCr.L.J. U25, 
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evidenL of identifying witnesses and value of their 

(i) One witness-insumoient; it is unsafe to base a conviction on 
the statement of one witness only as to indentiBcation. 

(i>) Two witnesses-no record of initial identification having been 
kept, benefit of doubt may be given to the accused concerned. 

(m) Three or more—establish the presence of the accused 
concerned on the occasion and so his or their guilt. 

{tv) Injury on an accused—{in this case a bullet wound)—his 
presence too is established.(l) 

C. CASES IN WHICH IDENTIFICATION WAS HELD TO BE 

INSUFFICIENT. 

/ 15. No identification parade—identification in Court 

insufficient. Where no steps had been taken (during the Police 
investigation) to have the appellant paraded for identification by a 
witness who alleged that one of the dacoits stood guard over him, and 
it was only in answer to questions put by the Court (Court of Sessions) 
that he deposed to his being able to identify the appellant; 

Held, that the danger of accepting such a testimony is apparent, 
for the witness had ample opportunity of seeing the appellant during tlie 
Committal proceedings, and that the mere fact that he told the Police 
that the person set to guard him was a young _^man with no beard or 
moustache cannot add any weigat to his testimony at the trial. (Approver 
being the solitary witness, and deemed not to have been sufficiently 
corroborated by the above said witness, the conviction was set aside).(2) 

16. Identification test not held—only accused pointed 
out to witnesses—utterly worthless .-—Where an accused person 

was brought from a distant place and no identification test was held, but the 

witnesses were brought to the Inspector’s office wherefrom they could see 

the prisoner in the lock-up : held that such identification is utterly worth- 
less.(3) 


17. Witnesses pointing out more “wrong men ”= 

Identification insufficient.-where, in a dacoity case, an 
analysis of the identification proceedings, in which a boy identifying witnesses 
took part, showed that in all, at different times, he identified only 3 

suspects as against what arc commonly described as 4 “ wrong men,” i.c. 

to say persons who were not suspected, held : it cannot be said in these 
circumsta nces t hat the identifications made by this boy are entitled to 


(I) Kbhen Lai v. Imp., A.l.R. 1924 All. 
645, 85 I.C. 24c, 26 Cr. L.J. 501, 

(2 Kchman v, £mp. A l.K. 192i Lab. 662, 
63 I.C, 499, 26 Cr. L-J. 19. 


Kabuli P. Emp. A.l.R. 
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much consideration in themselves, and, therefore, they cannot be held 
sufficient to supplement the rest of the evidence against the appellant (which 
evidence was either disbelieved by the lower Court or regarded as being 
at leas) untrustworthy). (Conviction set aside).(l) 

18. Identification held insufficient—for various 


reasons. —Where it was contended that the petitioner had not been suffi¬ 
ciently identified as a member of the unlawful assembly, inasmuch as ;— 

(t) one witness did not tell the Sub-Inspector that he bad seen 
the chase which was alleged to have taken place ; 

(«) the other claimed to have seen the assault but the night was 
dark and the assault seemed to have taken place much 
farther off than the chase, and though he knew the accused 
/he*did not name them or any of them to the Sub-Inspector ; 
while 


(ill) the third witness who claimed to liave seen the occurrence 

was not suppported by any good evidence in view of the 

unreliability of the other two witnesses ; 

Held that an identification of that description could not be sufficient 
for convict ion.(2) 

19. Evidence of indentification ?held unreliable.— 

Where the following points went against the evidence of identification 
given by a witness, viz :— 


(i) the appellant was not known to the witness, 

(li) the witness had an opportunity of seeing the culprits only for 
a minute or so, 


(Hi) no description of the culprits was given by him at the time, 

(*u) he is said to have identified the appellant about 8 months 
after the occurrence, 

(v) at the identification parade, he did not state that the appellant 

was identified as having taken part in the robberies, and 
lastly, 

(vi) he (the witness) did not even in Court identify the appellant 
as having so taken part.—• 

Held that such evidence was not reliable or sufficient to support the convic¬ 
tion of the appellant. 


Held good enough —In the case of another appellant, however, who 
belonged to the vilhge where the robbery was committed, and hence 
known to the witness, the evidence of identification was held good enough 
to corroborate the approver.(8) 


I A.I.R. 1933 Oud. 49, 142 

A.I.R, 1929 

Fat, 517, 122 l.C. 541, 31 Cr. L.J.421. 


^3) Karuhi Ram r. Emp. 15 L. 491, A.I.R. 
1934 I ah. 873, 36 P. L. R. 346, . 153 I. C. 
i83, 36 Cr. L. J, i83. 
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If 20. If evidence against 6 accused rejected, it must 
Ij be rejected regarding 6th too* —-Where out of 6 persons accused 

II of an offence under S 326, I.P.C., 3 were discharged and 2 acquitted, but 
the 6th was convicted, Mr. Justice Chitty observed : “ What I am unable 
to understand is how, if this evidence is to be entirely discredited against 
5 of the accused, it can, without any additional circumstance or 
corroboration, be sufficient to convict the appellant. This is not one of 
those cases where evidence may be sufficient against some and not against 
others c.g., in cases of riot where identification is difficult. All the 
accused and witnesses belong to one village and are members of opposing 
factions. They are well known to each other, and though there might, 
no doubt, be a probability of their coming to blows, yet, in the event of 
their doing so, there could be no possibility of mistaken identity. The 
complainant states exactly how each accused struck h’m and his witnesses 
follow his story in detail. Why, if they are disbelieved as regards the 
rest, should they be believed as regards the appellant ? (Conviction set 
aside.(1) 

21. Witnesses furnishing lists of identical persons— 

collaboration ;—Their lordship ob'^erved :—“ While any two or more 
men may well have been in a position to recognise a particular group of 
rioters and those only, we cannot dismiss from our minds that when 
j[ witnesses, who have no obvious connecLion with one another, furnished 
lists and in particular long lists of identical people whom they say they had 
! ■ recognised among the looters, there is the possibility that this identification 
is the result of collabration between them rather than that of actual 
\ observation. 

Principle .—“ The true principle to adopt is, that while not necessarily 
discarding their evidence altogether, to regard it, nevertheless, with a 
great deal of suspicion unless it is confirmed from other reliable 
sources.”(2) 


(1) Nur Khao v. Emperor 
Cr., 4Cr. L.J. 431 (1906). 


P.W.R. 27, y (2) Emperorz^. Aftab Mohammad A.I.R. 

^,^940AU. 291,I940 A. L.J. 206, 188 LC- 
r 649, 41 Cr. L. J. 647, at 657, 


APPENDIX. 

PULLER COMMENTARY EXTRACTED FROM SOME 

LEADING OASES. 

(Selections, Abbreviations and Annotations in this Appendix are ours) 

-:o;- 

/. IjAL SINGH V. CROWN (Lahore) 

5 Lah. 390=1925 Lah.l9 = 91. I.C. 954, 27 Cr. L. J. 170 

Sroadvcay <Sb Fforde, JJ, 

IDENTIFICATION PROCEEDINGS—THEIR USE AS lEVIDENCE— 

AND VALUE THEREOF. 

1. Facts. —This was a case of dacoity unier section 396, I. P. C. 
The occurrence took place at night towards early morning. Some body 
called the owner of the house by name and the door was opened. Three 
men came inside and the fourth stood in the doorway. Two among the 
three men who came inside were armed with chhavis and gandasas and the 
third had a pistol in his hand. They forced the complainant to open 
his cash>box which he did. The dacoits helped themselves with cash and 
jewelry which they found therein. Then they began to dig in the ground 
to find something more. Meanwhile the sound of a gunshot was heard 
on the roof of the house. The villagers came out of tlieir houses and 
a short fight took place with the dacoits in the course of whicli a villager 
received a bullet in his right groin from which he died almost immediately. 

2. Case for the prosecution.— The case for the prosecution 
as regards the present appellants consisted of :— 

(t) the evidence of witnesses who claimed to have idenlified them 
at the time these incidents took place, (u) the evidence 
of the trackers, and (in) the evidence of certain witnesses who 
claimed to have seen them shortly after the occurrence. Xne 
main evidence upon wliich the Crown relied was the evidence 
of the eye-witnesses who professed to have recognised tlie 
appellants at the scene of the occurrence. 

3. Record of identification proceedings is not evidence. 

The relevant portion as to identification proceedings is as follows :— 

A Magistrate was called to prove the identifications in the Jail and the 
methods adopted. Instead, however, of stating in Court the details and 
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the results, he merely referred to certain documents which were described 
as exhibits, in which he stated that his evidence would be found. These 
documents were put on record as his evidence. Mr. Justice Fforde 
observed :— 

“It is quite obvious that the procedure adopted in this matter offends 
against the most elementary principles of evidence, and the counsel for the 
Crown can only attempt to justify it by saying that it was done to save 
time. This is obviously no excuse for an attempt to record the evidence 
of a witness in a manner which is not only contrary to law but which 
violates the first principles of evidence. There is no doubt that it 
would shorten ihe labours of a trial Judge if he were to be permitted 
to record written statements of witnesses in the form of exhibits by the 
mere production of the witnesses and their testimony that the exhibits 
embody the details of their evidence. But any person with any know¬ 
ledge of and regard for judicial procedure should know that such a method 
of recording testimony would, if applied to all the witnesses, reduce the 
trial to a mere travesty. I may add that these so-called exhibits were 
not even read out in Court. They are marked with the usual stamp 
certifying that they were “ Read out, admitted in evidence and added to 
Sessions file,’* but the words “Read out” have in each case been 
deleted, and upon the printed record the certificate is merely to the effect 
that the document has been “ admitted in evidence and added to Sessions 
file”. 


“ The result of the mode adopted in the present case is that there is no 
evidence before us of the details of the identification parades held by the 
said Magistrate. But even if the exhibits in question were to be accepted as 
a proper record of his evidence it would not materially assist the crown 
case.” 


4. Use that can be made of identification evidence.— 

As regards the merits of identification, his Lordship observed :— 

“ The mere fact that a witness is able to pick out an accused person 
from amongst a crowd does not prove that he had identified that accused 
person as having taken part in the crime which is being investigated. It 
might merely mean that the witness happens to know that accused person. 
The principal evidence of identification is tlie evidence of a witness given in 
jCourt as to how and under what circumstances he came to pick out a 
particular accused person and the details of the part which that accused 
took in the crime in question. The statement made by such a witness at 
an identification parade might be used to corroborate his evidence given 
;in Court, but otherwise the evidence of identification furnished by an 
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identification parade can only be hearsay except as to the simple fact that 
a witness was in a position to show that he knew a certain accused person 

by sight.’V 

5. Value of track evidence. —*‘As to the evidence of the 

trackers,” his Lordship continued, “ it does not appear to me to be satisfac¬ 
tory, The principal track witness is Malla P. W. 34. He says that he saw 
footprints of shoe feet on the roof from which the shot was fired as well as 
in the lane. He says that there were two foot-marks on the roof and six 
footprints in the lane. The tracks of the six footprints led out of the 
village to a distance of one kos^ and there in a wheat field were found hoof 
marks of four horses and one camel. 

(J) Tracks of a mare and statement as to who borrowed it, —Of these animals 
the tracks of two mares were followed to the village Jagowal and the tracks 
got lost in the land of a square near the village. The owner of the squares 
turned out to be Bahai Singh and on being questioned he admitted the 
ownership of one of the horses and stated, after some hesitation, that he had 
lent it to Sundar Singh (about 9 or 10 months ago in Phagan or Chet) and 
he also added at the same time that Sundar Singh had borrowed a mare from 
Sajjan Singh. Sajjan Singh, however, stated at the trial that it was Bahai 
Singh who had borrowed his mare for a relation of his. This evidence, in 
my opinion, is not sufficient to prove that Sundar Singh was in fact the 
man who rode this mare out of the village on the day of the dacoity. 

{2) Foot marks test held after two months of no value, —The identification 
of the foot-marks is still less satisfactory. The witness Malla sa>s 
that after over two months Sundar Singh was brought to Rukanpur 
with Gudar Singh where they were made to walk with 15 or 16 
other men. He says that he and the other trackers picked out their foot¬ 
marks because they resembled the original tracks, by which I presume he 
means the footprints on the roof and in the lane. But this witness added in 
cross-examination that the footmarks on the roof were not distinct and 
^sible as the floor of the roof was mud plastered. As to the footmarks 
in the lane it seems to me that he is asking us too much to believe that 
t e footprints of six could be singled out in view of the fact that according 
to a number of witnesses this lane had been trampled by a large crowd 
of villagers at the time in question,” 

Appeal accepted. 


;o; 




i/. KHILAWAN and others v. EMPEROR (Otidh.) 

A. I. R. 1928 Oud. 430=5 O. W. N. 760 = 112 I. C. 337, 29 Cr. L. J. 1009— 

Sir Louis C, J. and Raza^ J, 

Facts.—The appellants in this case were convicted on a charge under 
S. 400 I. P. C. and sentenced to various sentences upon that charge. The 
charge against each appellant was that he belonged to a gang of persons 
associated for the purpose of habitually committing dacoities during a 
period between 2nd February 1921 and 15th January, 1925. The following 
points were discussed :— 

A. EVIDENCE OF BAD CHARACTER. 

The learned Sessions Judge took into consideration previous convictions 
of some of the accused for theft, for possession of property taken at 
a dacoity, and for possession of arms without license. 

This was criticised by the counsel for the appellants. Their Lordships 
discussed at length the case law bearing on the point and observed as 
follows :— 

(1) Section 54^ /. E. A. illustrated ,—Section 54, Act I, 1872 is plain. In 
criminal proceedings evidence that an accused person has a bad character 
is inadmissible unless evidence has been given that he has a good character, 
in which case it becomes admissible. But this section does not apply to 
cases in which the bad character of any person is itself a fact in issue. 
If the evidence of bad character is introduced in order to establish a 
relevant fact, which cannot be proved aluendcy the evidence of bad 
character is admissible. 

One illustration is where evidence is given in a case of murder to 
prove that the accused committed a theft, such evidence would 
ordinarily be excluded as evidence of character. But in a particular case 
its introduction would be justified to prove a motive for the accused 
having murdered a person who had brought a charge of theft against 
him. Where the evidence of previous conviction or the evidence that a 
man has been bound over under the preventive sections can be 
considered only as evidence of character it must be excluded. 

(2) Section 14 applied .—Here the provisions of S. 14, Act I, 1872 
have application. Such evidence is admissible, not as evidence of character, 
but as evidence to prove habit and association. The criterion must be 
applied. The learned Sessions Judge has applied it correctly. In some 
instaiK cs in the present appeals the point is immaterial. Where it has been 
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proved that certain appellants have been found to be habitual criminals 
in proceedings under the preventive sections the evidence of that finding 
has in places become admissible owing to the fact that the appellant 
in question has produced evidence as to his own good character. 

B. EVIDENCE OF IDENTIFICATION AND ITS VALUE, 

(1) Evidence of approver as to idenfication:—^Their 

Lordships observed,—“ The approver Tirloki Singh was required on various 
occasions to state whether he identified persons in the dock as members of 
the gang. It is obvious that in the case of a gang the members of which had 
been collected from an area with a diameter of over fifty miles, and had 
been concerned in dacoities in the course of which more than a hundred 
different individuals had taken part in the offences and, where the offences 
had continued over a period of four years, it would almost be a miracle if 
any man had been able consistently to identify correctly every man who had 
taken part in these offences, or who had belonged to the gang. 

(2) Approver depicted. —“The approver is on his own 
showing a miscreant of the worst description. The motives which 
guide such a man can be ascertained, to some extent, but they cannot 
be ascertained completely. We are on safe ground in saying that when 
he found himself in trouble he was ready to betray a very large number 
of his previous associates to ensure his own safety and obviously such a 
person would be capable of implicating innocent men, and would 
further be capable of shielding persons who had really been connected with 
the offences. Further he would not necessarily always be of the same 
mind. On one day he might be ready to implicate a particular man. 
On another day be might he ready to save him. His attitude would vary. 
With the best will in the world and with every intention to be honest, 
and wc have no reason to suppose that he had not the best will in the 
world or every intention of being honest, he might well have failed to 
identify every one.” 

(3) Failure to identify- —“ We consider that the learned Sessions 
Judge took a right view when he decided that the failure of Tirloki Singh 

to identify a particular man on one occasion, although he identified him 

on others, weakened the evidence of Tirloki Singh considerably in respect 

of that particular man. But this circumstance does not show a man to be 

innocent and cannot outweigh other evidence w'hich establishes his guilt. 

We are not concerned with Tirloki Singh’s motives for noa-identification. 

“ It is sufficient to say that where he failed on any particular occasion 
his evidence is weakened, but that circumstance in no way would show 
by itself that such man is innocent. The learned Sessions Judge lias taken 
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the correct view that even where Tirloki Singh’s evidence is weak against 

a particular individual that particular individual should be convicted when 

there is strong evidence apart from the evidence of Tirloki Singh to establish 
that he was a member of the gang.” 

(4) Identification after some years. —“ The next point that 

was contended was that where witnessess had come forward to identify a 
man, whom they could not possibly have seen for many years their identifi¬ 
cation should not be accepted In support of this argument greatstress was 
laid upon the remarks made by Munro J. in the case reported in 
Public Prowcutor v. Bongiri Pattig.idu already referred, 32 M. 179, 2 

I. C. 307, 9 Cr. L. J. 567, where it was held that little weight can be 
attached to identification after several years. 

Their Lordships observed ;— 

“ It appears to us not to be a sound principle to rely upon findings of 
fact in an individual case as a foundation for general principles. We do 
not know the method of testing the evidence of witnesses who gave 
evidence in identification in that particular case.” 

(5) Identification proceedings satisfactory.—” Here we find 

that directly after the arrest of any individual he was placed in the lock up. 
Every precaution was taken that the police should not have access to him. 
He was after a time placed in a line with a large number of other persons 
unconnected with the particular charge who were, as far as possible, 
dressed in the same manner and who had no marks which could distinguish 
one from other. Then in the presence of a Magistrate the witnesses were 
called in one by one. As each witness completed his identification he was 
removed to a place where he could not communicate with any other 
witness. Every precaution was taken which could be taken to prevent 
dishonest identification. At the end of this very severe test certain 
witnesses identified certain persons. That was not all. The witness had 
then to identify the same man again when he was standing with a large 
number of others in the dock in the committing Magistrate’s Court and he 
finally had to identify the same man once more when he was standing with 
sixty-nine other persons in the Sessions Court.” 

(6) Identifying the same person on all occasions— 

good* —” The learned Sessions Judge in scrupulous fairness to the accused 
ordinarily refused to accept such evidence of identification unless the witness 
had identified the same man in all three places. The defence had here to 
explain how the witness had come to make the identification unless he 
had really seen the man at tie time he had stated.” 
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(7) Identification depends on the power of observation. 

Their Lomships concluded :—“ Attempts were made but in no instance was 
it ever established, where the Sessions Judge has found to the contrary, that 
the witness had known such a man before or that he had been shown to him 
or described to him in order to assist identification. The only argument 
put forward upon this point has been that it stands to reason that no 
man can identify after four or five years a man whom he had only seen 
once.’* 

“ We do not accept the argument. It is based on pure assumption 
and contradicted by the fact of the identification itself. Men differ very 
largely in their powers of observation. One man will remember a face 
for a very long period though he has only seen its possessor once, and for a 
very short time. Other men who are unobservant may not be able to 
identify persons whom they had a good opportunity of identifying even 
a short time afterwards. The power to identify varies according to the 
power of observation and the observation may be based upon small 
minutiae which a witness cannot describe himself or explain. It has no 
necessary connection with education or mental attainments. An 
illiterate villager may be and frequently is much more observant than an 
educated man. In the circumstances, we are satisfied to accept the 
facts that the identification was made under these very difficult conditions 

and that the appellants’ counsel have been unable to explain the 
identification away,” 


:o: 


Appeals dismissed. 




III. ABDUL WAHAB u. EMPEROR (Allahabad). 

47 AIL 39, 5 L, R. A. 193, A. I. R. 1925 AIL 223, 95 I.C. 756, 27 Cr. L.J. 836 

—David and Neam^ JJ, 

MISTAKES IN IDENTIFICATION AND THEIR EFFECT, 

Facts. —This was a case of armed dacoity in which a number of 
persons were convicted under section 396, I. P. C., three of them getting 
capital sentence and the rest transportation for life. 

A huge gang of dacoits surrounded at night the house of Ram Sarup and 
Murli Dhar who were sleeping just outside. They captured them and made 
them lead them into the houses and show where the money and valuables 
were kept in the house. The gang first filed an iron safe and then went on 
to plunder the house. They set fire to a quantity of straw and also used two 
lanterns. The dacoits were well-armed with guns and pistols which they 
used freely. Three villagers were killed on the night and a fourth succumled 
later to his wounds. Two others were crippled lor life. The medical evidence 
showed that all tlie injuries were caused by gun-shots. Their lordships 
dealt at length with the various points raised in appeals which are 
summarised herebelow ; 

1. Procedure adopted at the identification parades.— 

The accused were paraded for identification in the Haldwani Jail. Owing 
to the scarcity of other undertrial prisoners in that jail, outsiders were 
brought in and placed in the line with them. This procedure has been 
criticised, and it was no doubt unusual, but in the peculiar circumstances 
of the case no other course could have been adopted and the evidence of 
the Magistrate who conducted the parade shows that every possible 
precaution was taken to prevent unfairness. The witnesses were strangers 
to Haldwani and while outsiders were being collected and taken into the 
Jail they were all kept under the Magistrate’s eye near the police station. 
They thus had no opportunity of seeing them before the parade.” 

2. Evidence against the accused. —“The evidence agamst 

the accused consists in tlic main of the identifications made at the Jail by 
the eye-wh nesses, of the statement of the approver and of the confession 
of Jarana Das. As is always the case, the most important evidence is that 
of the identification. The learned Sessions Judge has considered this 
evidence carefully, and where in his opinion it was insufficient he has given 
the accused the benefit of the doubt and acquitted them. In no instance 
has he accepted less than two identifi ations in the Jail as adequate 
corroboration of the approver’s evidence.” 
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3. Errors in identification and their eflect.— Their lordships 

continued :— 

“There is however one error in his proceedings which might have 
seriously affected the legality of several of the convictions, though, as it 
happens, there is in this case sufficient evidence against all the accused who 
are affected by it. Certain witnesses were unable to identify in the 
Sessions Court one or more accused whom they had identified at the 
Jail. This is not unnatural, as an intersral of eight months elapsed 
between the identification and the trial, and the appearance of several 
of the accused had considerably altered in the meantime. In these cases the 
learned Judge has treated the Jail identification as direct evidence against 
the accused without anything to link it up with evidence given in Court:— 

(а) Evidentiary value of previous identifications and 
mistakes in Court. —“ As was pointed out in Nagina v. 
EmperoT(\)y for a Magistrate or other officer to come 
into Court and depose that a particular witness in his presence 
identified one of the accused as having taken part in the 
dacoity is nothing more than hearsay evidence- The 
Magistrate’s evidence amounts in substance to this : “ The 
witness said in my presence that a particular accused 
whom he pointed out took part in the dacoity.” 

“ The statement of the witness is not made on oath and it is not made 
ui Court. The statement can only be proved either to corroborate the 
evidence which the witness afterwards gives in Court in accordance with 
Section 157 of the Evidence Act, or under some other provision of the 
Evidence Act,” Their Lordships continued. 

(б) Legitimate use of previous statement. —if the witness 

at the trial is no longer able to recognise the accused, there 
are two ways in which his previous statement can be rendered 
admissible : 


(1) The statement made by the witness before the 
Committing Magistrate may be brought on the record under 
Section 288, Criminal Procedure Code. This was the course 
adopted in Nagina v. Emperor already quoted (1). It is only 
available where the witness was able to pick out the accused 
before the Committing Magistrate though he could not do so 
before the Judge. 


(2) The other method is 
the trial a statement 


to elicit from the witness at 
that he identified certain 


... 0> A. L.J. 947, A. I.R- 1921 

All. 215, 951. C. 477, 27 Cr. L.J. 813. 
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persons at the Jail and that the persons whom he 
there identified were persons whom he had seen 
taking part in the dacoity. If the witness is prepared to 
swear this, then it is open to the Court under Section 9 
of the Evidence Act to establish by other evidence the 
identity of the accused whom the witness identified at the 
Jail.’» 

(c) Magistrate’s evidence and its relevancy. —“For this 

purpose the best evidence will be that of the Magistrate who 
conducted the identification, and his evidence will be strictly 
relevant under the provisions of the Evidence Act. 

4. Conclusion. —Their Lordships in conclusion held as follows :— 

Of the witnesses who failed topick out in the Sessions Court persons 
whom they had previously identified the only one who fulfils these 
conditions is Tulsi Gir who deposes that he saw some of the dacoits 
and that he recognised the same persons again at the identification 
before the Tahsildar at the Haldwani Jail. If the case of any of 
the accused had depended entirely on the evidence of witnesses who 
were unable to pick him out at the Sessions, it would have been 
necessary to send back the case to supply the omission in the learned 
Judge’s record. As it happened, however, there is no accused against 
whom there is not at least one reliable identification in addition to the 
evidence of the approver.” 

Appeals dismissed, 

-: o :- 



IV. BHAGAT RAM v. EMPEROR (Lahore) 

35 P.L.R. 499=152 I. C. 531=36 Cr. L. J. 121=A.I.R. 1934 Lah. 641— 

Abdul Rashid, t/, 

IDENTIFICATION EVIDENCE AND ITS VARIOUS ASPECTS. 

This is the well-known Kanari Bazar case of Lahore City wherein tlic 
appellant Bhagat Ram and two others were convicted under sections 394 
and 898, I.P.C. and sentenced to seven years’ rigorous imprisonment each. 

Pacts At about mid-night all the complainants, the victims 
of robbery, who were commission agents for cloth, collected all the cash 
and currency-notes, put them in a bag wrapped in a sheet and proceeded 
to their house. As soon as the door was opened, they saw two men on 
the landing and two others in the stair-case. All the four culprits were 
armed with pistols and revolvers. The electric-lamp in the office was 
still burning and had not been switched off. The two men on the 
landing whipped out the revolvers, aimed them at one of the victims and 
threatened them to deliver everything in their possession. Two inm 
standing in the stair-casc also came up. They wanted to snatch away 
the bag containing the cash and the jewellery and a struggle ensued in 
which two persons of the complainants’ party were shot at and wounded. 

A. STATEMENTS AT IDENTIFICATION PARADES HOW FAR 

ADMISSIBLE ? 

The question for determination which arose in appeal was : whether 
it had been established that the present appellants were the persons who 
made the raid on the said office on the night of occurrence ? 

1. Witnesses identified an accused at parade but 

failed in Court.— The statements of three Magistrates show 
that in each case the Magistrate concerned took elaborate 

precautions to ensure that the parade should be carried out 

in such a manner that the accused persons may have no 
reasonable cause for complaint. During the first identification 
parade five witnesses identified Om Parkash accused as one of 
the persons whom they had seen sitting on the thara in the 
Suha Bazaar shortly before the incident. All of tiiese 
witnesses, however, failed to identify Om Parkash in Court, 
and some of them pointed out what are called “ wro-g persons.” 

2. Statements how far admissible ?—His Lordship observed 

The question, therefore, arose whether the statements of these 

wi nesses naade at the time of identification parade before the Magistrate 

w en pointing out Om Parkash were admissible in evidence T 
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His Lordship first referred to the following cases and observed :— 

“ It was held in Lai Singh v. Emperor (1) that the principal evidence of 
identification is the evidence of a witness given in Court as to how and 
under what circumstances he came to pick out a particular accused 
and the details of the parts which that accused took in the crime in question. 
The statement made by such a witness at an identification parade might be 
used to corroborate his evidence given in Court but otherwise the evidence 
of identification parade can only be hearsay except as to the simple fact# 
that a witness was in a position to show that he knew a certain accused/ 

person by sight.” 


It was observed in Bindeshri v. Emp. (2) that there was no Section of 
the Kvidence Act which makes the identification proceedings evidence at all, 
and that at the most the evidence of identification can be used for the 
purpose of corroborating the statement of the witness given in Court. 

It was pointed out in Mahni v. Emp. (8) that unless a witness identified 
ill Court the same person whom he had previously marked out in the identifi¬ 
cation parade in the Jail, his evidence of identification given in the Court 
should not be accepted. The question of the admissibility of such identifi¬ 
cation evidence, however, was not discussed in this ruling. 

Heliancc was placed on behalf of the Crown on a Division Bench ruling 
of the Allahabad High Court reported as Emperor v. Abdul Wahab{A)* 


His Lordship distinguished that case in these words“ The facts 
of the Allahabad case are however, very different from the facts 
of the present case. In that case, the witnesses were giving their 
testimony in Court eight months after the identification parade had taken 
place, and the witnesses stated in Court that they were unable to 
identify the culprits owing to lapse of time and also because their 
appearance had changed considerably during the interval. It was, there- 
fore, held that if a witness at the trial makes a statement that he 

identified certain persons at the Jail and that the persons whom he there 

identified were persons whom he had seen taking part in the dacoity, t e 
identity of the culprits can be established by the testimony of t e 
Magistrate who held the identification parade.” 

.• In the present ease,” said his Lordship, “ each of the above mentioned 

witnesses stated that lie would be able to pick out m Court t e 
whom he had identified at the identification parade and whom he had seen 
the Suha bazaar shortly before the occurrence. Tl^vntnesses,-^ 


(1) 5 L. 396 (cited at as No. 1 in this 

A.’^I.R. 1927 All. 163. 98 I.C. 478, 
27 Cr. L. J. 1356. 


(3) A.I.R. 1925 Lah. 137, 82 I.C. 280, 

reproduced earlier 

in this Appendix as case No. lH. 
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fore, did not express their inability to identify in Court the persons 
whom they had previously identified at the identification parade. 
Only when picking out the persons whom they alleged they 
had seen in the Suha bazaar on the night of the occurrence, they 
picked out Baini Parshad or Mangal Sen instead of Om Parkash. 
They did not state that the identification made by them in 
Court was \vrong, and that the statement they had made before 
the Magistrate at the identification parade represented the true facts.” 

“ In my opinion, therefore, the pro<'edure outlined in Emperor v. 
Abdul Wahab is not applicable to the facts of the present case.”,. 

3. Statement at identification parade—inadmissible-— 

His Lordship continued :—“ It was obscrv* d by a Division Bench of the 
Allahabad High Court in the case of Nogina v. Emperor{'\) that identifica¬ 
tion proceedings held in the Jail amount merely to this, that certain persons 
are brought to the Jail or some other place and make statements, either 
express or implied, that certain individuals whom they point out are 
persons whom they recognised as having been concerned in a particular 
crime. These statements are not made on oath and are made in the 
course of extra-judicial proceedings. The law does not allow statements 
of this kind to be made available as evidence at the trial unless and until 
the persons who made those statements are called as witnesses. When these 
persons arc called as witnesses, then these previous statements become ad¬ 
missible, not as substantive evidence in the case, but merely as evidence to 
corroborate or contradict the statements made by these witnesses in 
Court. When a witness to identity is called ia the Sessions Court and states 
that he can identify no one, there is nothing to corroborate and the evidence 
of any previous statements, express or implied, made by him in the course 
of identification proceedings in the Jail is not admissible.” 

4. ConclusiOIl- —His Lordship concluded this aspect like this :— 

“ In the present case, five witnesses identified Om Parkash before 
the Magistrate as the person whom they had seen sitting on the thara 
in the Suha bazaar on tlie night of the occurrence, while tiity 
identified either Baini Parshad or Mangal Sen at the trial. In my 
judgment, the statements of these witnesses made at the identitication parade 
regarding the presence of Om Parkash in the Suha Bazaar are inadmissible 
in evidence. The same remarks apply to the statement of Ram Saran 
(P.W. 3) who identified Baldcv Raj in the identification parade but 
failed to identify him in Court.” 


(1) A. I. R. 1921 All. 215, 95 I, C. 477, 27 Cr, L. J. 813, 
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B. VALUE OF IDENTIFICATION EVIDENCE. 

5. Contention that it is of no value.— “ It was strenuously 

urged on behalf of the appellants that it was unsafe to base a conviction on 
identification evidence alone. It was contented on the authority of 
Emperor v. Irjan, A. 1. R. 1927 Cal. 820 104 I. C. 714, 28 Cr L J 874 
that identifications made at night during the occurrence, ' such as' 

dacoity, when blows are struck and the people are terrorised, are generally 

of very little value. It was maintained that the commission of the crime 
in the present case could not have taken over a minute or two • that the 
culprits were wearing red fez caps which are generally worn by Muhamma- 
dans ; that revolver shots were fired in quick succession ; that both Kahan 

Chand and Bhagwan Das were injured by bullet wounds; and that it was 

impossible m these circumstances for the witnesses to be certain of the 
identity of their assailants.” 


6. IdeDtification as a basis for conviction-good. — “I am 

of the opinion that it cannot be laid down as a hard and fast rule that 
identification evidence by itself is an insulficient basis for conviction. The 
value of identification evidence must vary with the circumstances establish¬ 
ed m each case. Even m cases of dacoity, conviction cm be based on identi¬ 
fication evidence alone if it is establishid that the dacoits continued to 
plunder the house for a long time, and that during that interval their victims 
liad full opportUT ity of noticing their features and that there was sufficient 
light for them to be able to do so.” 

7, Not in the case of a fleeting glimpse. — **In the present case, 

the office of the complainants was undoubtedly lit by electric light, but the 

suddenness of the assault and the fact that the entire transaction lasted for a 

minute or so, and that bullets ^vere fired at both the complainants at point 

blank range make it clear that the victims had only a fleeting glimpse of 
their assailants.” 


8. EflPCt of picking out wrong person. —“ It must be remem¬ 
bered that at tile identification parade Eahan Chand picked out a wrong 

person named Nand Lai, who had nothing to do with the crime, and Bbagwan 
Das identified Daya Kishen who had been discharged by the trial Court. In 
these circumstances, though both Kahan Cliaiid and Bhagwan Das have been 
held by me to be truthful witness: s, all reasonable possibility of an honest 
mistake being made by each of these two witnesses has not been eliminated.” 

9* Finding.—I, tlicreforc, hold that in the present case it would be 
unsafe to convict any of the appellants on identification evidence alone, unless 
such evidence is corroborated by some circumstances which may indicate 
that the individual concerned took part in the raid on the office of Kahan 
Chand.” Order :—Baldev Raj and Om Parkash acquitted. Conviction of 

Bhagat Ram and Mangal Sen upheld but altered to one under S. 394, I.P.C. 

Appeals partly accepted, partly rejected. 



V, EMPEROR V. DALIP SIN’GH (Lahore) 

I, L. R. (1943) L. 477, 45 P. L. R. 414, A. I. R. 1944 Lah. 25, 211 I. C. 283, 
45 Cr. L, J. 364— Monroe^ Blacker and Ram Laly JJ, (F.B.) 

PROCEDURE IN CASES OF PREVIOUS CONVICTIONS 

Section 75, I. P. C. 

Facts. —In this case the accused was tried for a charge of theft under 

section 379 and, on account of previous convictions, he was also charged 
under section 75, I. P. C. 

In the curse of his examination under section 342, Criminal Procedure 
Code with regard to the substantive offence, he was also questioned about 
his previous convictions which were four in number. He admitted all 
of them. The charge was framed against him under section 379 read 
with Section 75 I. P. C. To these charges, he pleaded guilty. The learned 
Magistrate convicted him of theft and gave him an enhanced sentence on 
the charge under section 75. 

In appeal, the learned Sessions Judge held that the previous convic¬ 
tions had not been proved as in his view the admission of the appellant 
was not sufficient and reduced the sentence. 

Government appealed. This appeal was heard by a Division Bench 
consisting of Blacker and Ram Lai Judges who referred the ease to the 
Full Bench, In the order of reference, their lordships indicated what they 
considered to be the correct procedure and as it was approved by the Full 
Bench, the same is reproduced here-below in extenso (annotations are ours) 

Procedure in cases falling under section 75,1. P. C. 

(i) ** When it is proposed to charge an accused person with previous 
convictions under S. 75, no evidence on the point sliould be led before the 
charge is framed. 

(ti) The accused should not be questioned about his previous convic¬ 
tions when examined under S. 342, as clearly that is only for the 
purpose of enabling him to explain matters appe.iring in evidence against 
him and his previous convictions should not have appeared in evidence 
against him at this stage. 

(n*) When, however, the learned Magistrate considers it fit to frame a 
charge, under S. 254, in respect of the substantive offenee, he sliould then 
have recourse to S. 221 (7) and in tl>at case chaigo should include the pre- 

vious convictions. 
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{iv) He should then ask the accused to plead to that charge making it 
clear to him that he is pleading to the previous convictions distinctly from 
the original offence, 

(y) Then comes S. 255A, and if the accused admits his previous convic- 
tion or convictions, they do not have to be proved separately and the 
Magistrate can take them into consideration in convicting and sentencing 
him for the main offence. 

(yi) If however, the accused does not admit his previous conviction, 
the Magistrate has to proceed to judgment on the substantive charge and 
if that is a judgment of conviction, he has then to take evidence according 
to law, i,e.t under S. 511 of the Code as to the previous convictions and 
then come to a separate finding upon them after whicli he will pass the 
proper sentence under the substantive section read with S. 75, Penal Code.” 

Order of the Full Bench 

After referring to the various rulings, which had been cited at the Bar, 
their Lordships held as follows ;— [Selections and annotations are ours), 

(1) Accused not to be questioned about his previous 
convictions in his examination under S- 342.—“ It would seem to 

us, therefore, in the present case that as far as the examination under 
S. 342 was concerned, the learned Magistrate was wrong in law in ques¬ 
tioning the respondent about his previous convictions. This clearly follows 
from 28 Cal. 089,(1) and in our opinion, is borne out by the language of 
S. 342, Criminal P, C. That section only gives the power of questioning 
the accused for the express purpose of explaining facts which are already 
in evidence against him. In a case under S. 75, as these facts do not 
appear in evidence before the charge is framed, there is no legal warrant 
under S. 342 fer the Magistrate to question the accused with regard to 
them. We know of no other provision of tlie law enabling the Magistrate 
to do so. However this irregularity has in this case occasioned no failure 
of justice and has not prejudiced the accused in any way.” 

(2) No proof is required when the accused admits 
his previous convictions*— 

(a) In the early part of the order of the Full Bench, their Lordships 
while dealing with the single Bench case of the Lahore High Court reported 
in A. I. R. 1934 Lah. G93(2), observed ;— 

That Section (255 A) is unambiguous and lays down that when the 
accused has, on the charge being read over to him admitted his previous 
convictions, they do not have to be proved independently under S. 511.” 

(1) Yasin v. Emp., 5 G. W. N. 670. 478, 36 Cr. L. J. 778. 

(2) Sardar Ahmed v, Emp., 155 I. C. 
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(6) In the concluding part of the order, their Lordships, clarified this 
point thus :— 

“ The learned Sessions Judge has'fallen into an error in thinking that 
this (the affirmative answer to the question put during examination under 
S. 342), is the only proof of the previous convictions in this case. In re¬ 
ferring to 5 Lah, 404,(1) in support of the proposition that it was not the 
function of the Court to supply a deficiency in the prosecution case, he has 
missed the point that in the present case there was no deficiency. Even 
if these questions and answers are struck off the record as irrelevant and 
inadmissible, there still remains all that is required by S. 255 A. Cr. 
P, C., namely, the admission of these previous convictions by the respon¬ 
dent in answering the charge and pleading guilty to it.” 

(c) Combined effect of S. 221 (7) and 255 A. —“ The com¬ 
bined effect of S. 221 (7) and 255A is that the accused is to be charged with 
the substantive offence and at the same time, in anticipation, 
with the previous conviction, the form of the charge being that given 
in Form No. 28 in Sch, 5 of the Code. If on that charge being 
put to him he admits the convictions by pleading guilty to the whole 
charge, there is no necessity for the prosecution to prove those 
convictions under S. 511 of the Code. In the present case the charge 
mentions the previous convictions and the Magistrate’s record shows tliat 
the charge was not only read over to the respondent but e.xpliined to him 
and .that he then pleaded guilty to it. There is no doubt tliat lie had 
admitted the previous convictions within the meaning of S. 255A and that, 
therefore, no further proof of them was required.” 

-:o:- 


(1) Emperor v.Jaswant Rai, 15 L. 404, 
A. I. R. 1925 Lah. 85, 04 I.C. 484, 


2o Cr. L. J, 320. 


VI. EMPEROR u. SAHDEO {Nagpur) 

3 N. L.R. 1, 5 Cr. L. J. 220—J. Sianyon Esq., A.J.C. 


Facts. —The various facts which the Magistrate held to be proved 
by the evidence upon which he acted were as follows :— 

A. That the finger impressions on the exhibit in question were 

made by the present accused. 

B. That at the time he so made them the accused had been five 

times previously convicted under the name of Kanta at 

Jubbulpore, on the dates and for the offences stated in the 

Impression Slip. 

A. IDENTIFICATION BY FINGER-IMPRESSIONS. 

For the purpose of deciding the first point the Magistrate relied wholly 
oil the agreement between the finger impressions in the Slip and those 
made in Court in his presence. The question, therefore, which presented 
itself for consideration was. whether finger impressions by themselves 
afford sufficient evidence of identity ? 

The Hon’blc Judge has, in his learned judgment, dealt with the sub¬ 
ject in so elaborate and lucid a manner that the whole judgment should be 
carefully studied, but for the purposes of this treatise a summary is given 

hcrebclow. 


Mr. Justice Stanyon observed :— 

1. Theory of probabilities.— “ It must be remembered that every 
Court of Justice has to arrive at its findings on facts which are disputed, 
by ail employment of the theory of probabilities. Where the Court has 
present to it for selection two dilTerent explanations of the same thing two 
ditfereiit alleged causes of the same effect—the Court will accept that 
which is so much more probable than the other as to convince a reasonable 
mind of its being the truth. In dealing with the question of the identity 
of liumaii beings all evidence of a disputed identity must be dealt wit i m 
this way ; and circumstantial evidence plays a very large part in the 
cs= It may happen that circumstantial evidence of overwhelming 
com ileteness will sometimes lead to a mistaken judgment but as I have 
s-Cuf every Court has to act upon probabilities, for if certain evidence, in 
tlic strict meaning of words, were required, no judgment would be possible 
upon disputes o£ facts : Empress v. Muri Rai, 0 C. P.L.R. Cr. 3. 

2 Function of the Judge.—“A Judge has to find, not upon what 
be personally knows to be certain, but upon what he believes to be true 


proccs 
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and liis belief comes when the prabability in favour of a particular 
fact rises to a point where, in accordance with human experience, it reaches 
the level of practical certainty ; that is, when the chances in favour of its 
being true are so many as to be irresistible and the chance against its being 
true are so few as to be unworthy of consideration by a reasonable mind. 

3. Process of identifying persons.—“ The process in our 

system of justice of identifying persons necessarily calls into use the well 
established fact that, as far as human experience goes, there are no two 
human beings in the world who exactly resemble one another in every 
single detail. Resemblances caused by heredity, or even by what we 
would regard as pure chance, are common ; and cases have no doubt 
occurred where the resemblance has been so considerable as to lead to 
mistakes in identity, especially where individuals resembling one another 
have been seen at different times and places. But this has been due rather 
to defects of observation than to any real difficulty in differentiating under 
proper observation. I do not believe that it wouid be impossible, or even 
difficult, for the most casual observer to notice well established points of 
difference in two individuals, however much alike, if they were placed side 
side so as to allow of ocular comparison.” 

4. Identification evidence available.—“ We have for the 

most part depended on the oral evidence of witnesses speaking from 
memory ; upon handwriting ; upon photographs ; upon clothes ; and so on. 
The chances of being misled to a wrong judgment by such evidence are not 
inconsiderable. TIic witnesses may be wnllfully fulsc or honestly mistaken ; 
the hand-writing may be a deliberate forgery or an innocent and accidental 
imitation, the photograph may present a deceptive likeness ; the clothes 
mav for many obvious reasons be equally misleading. Yet this is the evidence 
upon which identity has been held proved or disproved, men have suffered 
sentences of death, and valuable property has passed from one person to 
another.” (Cr, L, J. pp. 226 and 227.) 

5. Birth of anthropometry.— Mr. Justice Stanyon conti¬ 
nued.—“ The weakness of the system was realised many years ago, and 
anthropometry found birth. But the danger of depending on a system of 
measurements was soon, more or less, realised, owing to the obvious possi- 
bility of an approximation in the measurements of two individuals being 
so great as to make differentiation doubtful, upon the theory that it might 
be due only to defective measurement ; and this weakness prevented any 
general adoption c f the system, until now when its gradual abandonment in 
favour of ** Finger pri ts ” may be regarded as certain.” 

6. Superseded by finger-prints.— “ It is only in Vt ry recent 
years that we have discovered our possession literally at our finger-ends, 
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of what seems to be an absolutely certain mode of identification, wherever 
the materials for its application are present. 

Not. The learned Judge then described elaborately the ‘^papillary ridges 
presented by the surface of the skin on the palms and soles of the feet’* 
which provide “ anthropological data ’’—(but for this we refer the readers ‘ 
to the full judgment itself). His Lord ship then contiuned :— 

7. Classification of human beings and difificulties of 

identification. —“ We may elassify human beings and human features, 
but we cannot bring about or find a precise agreement between any two ; 
we have white men, black men, red men, and yellow men ; we have well- 
ascertained and defined types of humanity : we have in each type classifi¬ 
cations of hair, eyes, noses, mouths and so on ; but a large residue of 
difference between any two individuals remains, as it were a recurring 
decimal, which cannot be extinguished. The difference between each 
human face and every other of its species, upon which evidence 
of identity has always so firmly rested, can be easily observed : but it can¬ 
not be specifically and completely isolated. We know that it is there, but 
we cannot in any case completely,"define its details.” 

8. Finger-impressions afibrd means of certain recog¬ 
nition* —” But in the case of finger impressions there is no question of 
dealing with those evanescent expressions which so largely contribute to¬ 
wards recognition of the identity of a human face. The exact differences 
in such impressions can be pointed out with as much certainty as the 
differences between the maps of two countries. It is manifest that physical 
laws make it impossible to see the same individual simultaneously in two 
different places or at two different periods of his life. If we could do so, 
we should have as little difficulty in isolating him as we should have in 
differentiating between two persons standing side by side. We are neces¬ 
sarily driven to compare the present view of the individual with a re¬ 
collection of his appearance on some former occasion—a recollection that 
is always transient and not infrequently distorted.” 

9. No two patterns of fingers correspond to each other. 

_.*« But finger impressions can be compared under infinitely more advanta¬ 
geous circumstances. By those who have made a study of the subject, 
though they have classifications of finger impressions into divisions and 
sub-divisions of types and patterns presenting general features of resem¬ 
blance, there has never yet been found any case in which the pattern made 
by one finger exactly resembled the pattern made by any other 

finger of the same or of any' other hand. Oa the contrary, the one may 
readily be differentiated from all other patterns. Every such pattern 
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has been found to contain numerous * bifurcations,’ * origins,’ * islands’ 
and * enclosures * (technically called minutice) in the ridges which compose 
it ; and these, while proved to be almost beyond change from birth to 
death, are never wholly repeated in the case of any other pattern,” 

10* IVEathematical accuracy.—“ We may have two prints, made 
on occasions divided by many years of time, placed side by side for our 
comparison at leisure and with almost mathematical accuracy. If they 
resemble one another in the minutise to which I have referred, and contain 
no points of disagreement, an irresistible conclusion arises that they were 
made by the same finger, because, as far as experience on the subject goes, 
and it is already considfrable, no impression by any other finger can be 
found which does not display, at least some, well-marked points of dis¬ 
agreement.” 

11. Evidence of identification proved by the individuali¬ 
ty of finger-prints. —” The evidence of identification is thus both positive 
and negative. If we can believe the evidence of our eyes as to the identity 
of faces, of photographs, or of hand-writing, why should we not believe in 
the far more permanent and closely observable individuality of finger 
prints ? There is exclusive individuality in them as in all parts of the 
human anatomy, indeed, for the matter of that, as in all things 
living.” 

12. Reliable mode of practically certain identification 
requiring no confirmation. —“ If these calculations (given by Galton) 
are correct and there are no data upon which Ihey can be demonstrated as 
incorrect—then, for all judicial purposes, a reliable mode of practically 
certain identification has been obtained. There can remain no doubt that 
the evidential value of identity afforded by the prints of two or three 
fingers which contain even a few points of resemblance in their munutia; 
and no points of disagreement, is] so great as to render it superfluous to 
seek confirmation from other sources, while, where^a close correspondence 
exists in respect to all ten digits, the strength of the evidence rises to a 
level far above the point where probability, in the human judgment, begins 
to rank as certainty.” 

13. S. 45 and 73 Indian evidence Act-— Referring thus to 

the effectiveness of the finger print system, the learned Judge observed 
that the Indian Evidence Act had been amended expressly with reference 
to it, and added ; “ Under section 45, as amended, expert evidence may 

be given on finger impressions while section 73 has been applied to them, 
with necessary modifications, so as to permit of that comparison wliich is 
so indispensable for arriving at a finding on the basis of their decipher¬ 
ment.” 
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14. Where the expert opinion ends.— In the end, the learn¬ 
ed Judge discussed the evidence of the expert who had been produced in 
this case, and having referred to the peculiarities of impressions in question, 
the points of concidence and the points of disagreement detected on com¬ 
parison, and ihe expert’s opinion, as the result thereof, that the two 
impressions were of the same finger, the Hon’ble Judge observed ;— 

But with that opinion the boundry limit of his expert evidence was 
reached. He could not go on, as he s?ems to have done here, and assert this 
mere opinion or belief, as if it were a fact within his knowledge,” 

15. Value of expert evidence- —‘‘ In this respect an expert 

witness is m an entirely different position from a direct witness of fact. 
The value of what may be called ordinary or non-expert oral evidence main¬ 
ly rests on the credibility of the witness, his inclination and capacity for 
telling the truth ; while the value of expert evidence rests on the skill of the 
witness, and the extent of his competency for forming a reliable opinion.” 

B. PROOF OF PREVIOUS COVVICTIONS 

On the second point referring to previous convictions of the accused, 
“Mr. Justice Stanyon observed :—“ The manner in which a previous con¬ 
viction may be proved is of course not limited to the methods laid down 
in section 511 of the Code of Criminal Procedure, I89ti.” 

16. Proof ia the manner provided by S. 511 or any 

other legal method- —“ That section sets out two ways by which proof 
may bo obtuinctl, but it denotes them, expressly,“ in addition to any ot 
her mode provided by any law for the time being in force.” It may, 
therefore, be said that any relevant evidence upon which a Court can 
properly base a finding that the accused before it was, on some previous 
occassion, convicted for an ofTence, will do as well as the methods indicated 
in section 511.” 


17. General practice.— “ However, as miglithave been expected, 
the general practice is to follow one or other of the courses pointed out 
by the section .—{Paragraphs arc oars). 


(a) 


In the majority of cases a certified copy of the sentence or 
order is produced from the record of the case in which 
tlie previous conviction was liad, and. 

where tl'.e accused disputes his connection with that record, 
oral cvider.ee of identity is given. If tlie record produced 
contains tl;e name, parentage, age, caste, and residence of 
the accused, r.ud these coincide with those given by the 
accused himself at the subsequent trial, then, 



E&TRACTH FROM LEADING CASES 


175 


(c) if identity is still disputed, very slight additional evidence, 

direct or circumstantial, should suffice to prove it. But it 
is manifest that the measure of this additional evidence will 
vary in proportion to the extent of identification which 
arises out of the record itself, until 

(d) a limit is reached where it is impossible to connect the 
previous record with the subsequent accused except by 
evidence which, independently of the record, completely 
establishes the necessary identity and forges the chain which 
hangs the previous conviction round his neck.” 




VJI. BARINDRA KUMAR GHOSE v. EMPEROR (Calcutta) 

I.L-R. 37 C. 467, 14 C.W.N. 1114, 7 I.C. 359, 11 Cr.L.J. 453 at pp. 465. 

466 and at pp. 47-), 476— Sir Lawrence Jenkins^ C, J, and Carnduff, J, 

METHODS OF PROVING HANDWRITING. 

1. Ordinary methods of proving handwriting.— The 

Hon’bie Chief Justice observed :— 

“ The ordinary methods of proving hand writings are : (?') by calling as 
a witness a person who wrote the document or saw it written, or who is 
qualirted to express an opinion as to tlie handwriting by virtue of section 47 
of the Evidence Act; (/i) by a comparison of handwriting as provided in 
Section 73 of the Evidence Act; and (in) by the admission of the person 
against whom the document is tendered. A document does not prove itself, 
nor is an unproved signature proof of its having been written by the person 
whose signature it purports to bear.” 

2. Thei’e should be a ‘standard’ writing, for a com¬ 
parison with the ‘disputed’ writing. —“ In applying the provisions 
of section 73 of the Evidence Act, it is important not to lose sight of its 

exact terms. It does not sanction the comparison of any two documents, 
but requires that the writing with which the comparison is to be made, or 
the standard writing as it may be called, shall be admitted or proved to 
have been written by the person to whom it is attributed, and next the 
writing to be compared with the standard, or in other words, the disputed 
writing must purport to have been written by the same person, that is to 
say, the writing itself must state or indicate that it was written by that 
person.” 

3. Comparison by whom ?— The section does not specifically 

state by whom the comparison may be made, though the second paragraph 
of the section dealing with a related subject expressly provides by way of 
contrast that in that particular connection the Court may make the 
comparison.” 

4. Comparison held by Session Judge out of Court- 

objectionable- His Lordship then referred to the case under 
consideration :— 

“ In this case we are told that comparison was made by the learned 
Scssoins Judge out of Court after the conclusion of the arguments, but 
whether with the assistance of the assessors or not does not appear. 
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If there was no submission of this question to the assessors, it may be a 
question how far this was not an irregularity, The result has been that on 
a comparison so conducted the learned Sessions Judge, without in all cases 
observing the precise terms of the section, has held certain writings to be 
those of one or other of the accused without having invited or heard argu¬ 
ments from their counsel on this point, I cannot think this was a proper 
course to pursue; a comparison of handwriting is at all times, as a mode of 
proof, hazardous and inconclusive, and especially when it is made by one 
not conversant with the subject and witliout such guidance as might be 
derived from the arguments of counsel and the evidence of the experts. 
In Phoodee Bibee v. Gibind Chundur Roy (1), it was held by the Court that 
** a comparison of signature is mode of ascertaining tlie truth which ought 
to be used with very great care and caution.” 

5. No expert called—opinion of the Judge could not be 

checked. —“ in this case no expert has been called to assist the Court, 
and not because no expert was available; there is, it is well known, a 
Government expert as to handwriting, and certain of the documents in this 
case bear a stamp which shows that they have been submitted to him. It 
is true that the opinions of experts on handwriting meet with their full 
share of disparagement at times, but at any rate there is this use in their 
employment, that the appearances on which they rely are disclosed, and 
can thus be supported or criticised, whereas an opinion formed by a Judge 
in the privacy of his own room is subject to no such ehcck, And that the 
aid of an expert may be of value was clearly the opinion of so distinguished 
a Judge as Mr. Justice Blackburn, who in Reg, v. Harvey (2) refused to 
allow a comparison to be made without the help of experts. But whether 
there has been irregularity or not is of no great moment in the view I take, 
for after making such comparison as the section permits, I am unable to 
hold that in any case handwriting has been proved by this method.” 
(pp. 465 and 466, Cr. L. J.). 

6. Authorship of a document can be established by 

circumstantial evidence. —^Mr. Justice CaraJuff, while do aling with 
this aspect of the case, observed :— 

** Now it is clear that the handwriting of these letters has not been 
proved in any of what may be styled the stereotyped methods of proving 
handwriting, for only one of those methods, and that the least reliable of 
alli namely unaided comparison by the Court, seems to liave been 

available”. 


(1) 22 W. R. 272 (2874). 

(2) 11 Cox. C. C. 546 (1869). 
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“ Expert evidence on the point was not offered.” “The steore- 

typed method of proof thus went by the wall. But I am unable to concede, 
that a particular individual’s authorship of a document cannot be estab¬ 
lished by the force of circumstantial evidence. Best^ in discussing the 
subject of proof of handwriting under the English law, begins by expressly 

excluding cases in which the fact that a certain document was written is 
inferred from circumstances, and, under the law us codified for us in India, 
circumstantial evidence seems to me to be admissible m this, as in almost 
every other, connection. The stereotyped methods of proof are the usual 

methods. There arc, however, three cases reported in India which 

I have been able to trace and these appear to me to support the view which 
I favour.” 

(t) In Ned Kunlo Pandit v. Juggohundhoo Ghose (3) Mr. Justice Markby 
pointed out that Section 67 of the Evidence Act has bid down no rule 
whatever as to the kind of proof of handwriting that must be given, but has 
left it as before entirely to the discretion of the presiding Judge of fact to 
determine what satisfied him that a particular document was a genuine 
one.” 

(i/) The remarks of Couch. C. J. in v. Ahdur Rahman (-I) 

also tend to negative the idea that Section 67 is in any way restrictive.” 

{Hi) “ 1^'arran, J. in Abdulla Pam v. Gunnibal (a) observed that proof 
of handwriting might of course be by any of the recognised modes of proof, 
and, amongst others, by statejnents admissible under Section 32.”^ 

His Lordsliip, after citing these cases, concluded like this :— 

•• And one can readily imagine cases in which circumstantial evidence 
might be immediately superior to most, if not all, of tiie stereotyped media 
of i>roof. 

“ Fo 7' example. —A whose credit is unimpeachable is able to swear that 
B was the sole occupant of a room and that as soon as B left it, he 
(A) entered and found a letter with ink still wet lying on the table. 

“ There could be no more convincing and enclusive evidence that B 
wrotu tiiat letter, however feigned tlie handwriting might be, however 
unlike B’s ordinary penmanship, however strong B’s denial, I cannot 
believe that the law would reject such evidence, I can find nothing in the 
Evidence Act to exclude it, but, on the contrary, it seetrs to me tliat it 
would be admissible under section 6, or section 7, or section 9, or section 11 
and I consider that those provisions may be appealed to here.” 


(3) 12 B. R. App. 18 (1813;, 
A) 21 W. R. 429 (1873). 


(5) 11 B. 699 (1887). 





Vlir. JATENDRA NATH GUPTA y. EMPEROR (Calcutta) 

A. I. R, 1937 Cal. 99, 10 R. C. G9, 169 I. C. 977, 38 Cr. L. J. 818, 
at pp. 834, 835 (S. B.)— Giiha^ Pastley and Nasim AH, J J, 

PECULIARITIES OF EXPERT EVIDENCE AND CHARACTERISTICS 

OF HANDWRITING. 

Their Lordships in their learned and elaborate judgment dealt with 
and discussed expert evidence on handwriting as follows :— 

1. Facts of tlie case- —The handwriting in some of the documents 
used in support of the case for the prosecution was required to be proved 
and an expert was examined in Court who gave evidence on writings of at 
least twenty-five persons, including some of the accused persons placed on 
trial, and the two approvers examined as witnesses in the case. The 
handwriting expert was subjected to what appears to be unnecessarily 
lengthy cross-examination which afforded verv little material for the 
purpose of assisting the Court. The writing in question had to be examined 
and points of similarity or dissimilarity were to be noticed with the alleged 
handwriting of the individual and his admitted handwriting. The reasons 
given by the expert had to be considered and either accepted or rejected for 
the purpose of coming to a decision. 

2. Peculiarities of expert evidence, —“ It is almost a truism 

to say that expert opinion in the case of handwriting, as in tlie case of 
other matters, has to be received with caution ; the charge as expressing a 
too emphatic opinion levelled against the expert examined in the case before 
us is nothing new. Experts in handwriting always try to impress them¬ 
selves by reference to pen-holds, pen-pressure, pen-scope, pen-pause, pens- 
presentation, pen-lift, hand movements, movements of letters and spaces, 
angles of the pen, understrokes and numerous other things, which formed 
the subject of cicborate but more or less groundless cross-examination 
in the case before us, giving little or real assistance, seeing that more atten¬ 
tion was bestowed on generalizations than on points requiring attention in 
the ease of particular documents so far as formation of letters, pen habits 
and idiosyncracics of the writer were concerned.” 

3. Reasons given by experts examined.— ‘Numerous 

examples are to be found in the judgments of Courts and in books in which 
the expert’s opinion could not be acted upon on careful examination of 
the handwriting or otherwise; the reasons given by the expert had to 
be examined by the Court in all cases in wdiieh tlie service of an expert was 
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requisitioned. The handwritings in the documents which had to be proved 
to be the handwritings of any particular individual were examined by the 
Commissioners of the Tribunal and they were scrutinised with all possible 
care and attention by ourselves, in the light of the reasons given either 
for accepting or discarding the opinion of the expert on handwriting ex¬ 
amined as a witness for the prosecution. The handwriting expert based 
his conclusion on certain class characteristics of the writings and the 
fixed pen-habits of the writer. The Commissioners in arriving at their con¬ 
clusion liave taken into consideration the reasons given by the expert as 
well as other evidence in the case.” 


4- Separating substance from mere/cbafif.—“ On careful 

consideration of the reasons giveu by tha Commissioners bearing directly 
upon the question of identity, similarity or dissimilarity, of handwriting 
placed before the Court, there is no reason to differ from them ; the record 
was burdened with an examination-in-chief, so far as the handwriting 
expert was concerned, by introduction of technicalities aud matters of 
technical detail ; and full advantage was taken of that by the cross- 
examining Counsel ; the Commissioners of the Tribunal did, however, 
succeed in separating substance from mere chaff in the expert’s evidence 
and in arriving at the proper decision with reference to different documents 
to which the reference has been made in Chapter XXXI of the judgment 
dealing with handwriting.” 


5. Court to form its own opinion.— ‘‘There is no doubt that 

a comparison of handwriting is something liazardous and inconclusive, 
and should be made with care and caution in the light of assistance that 
may be available in the shape of expert evidence or arguments on behalf 
of parties concerned, or other ways ensuring a right decision. No hard 
and fast rule could possibly be laid down as to the best method of 
arriving at a proper conclusion on the question of similarity of handwriting. 
The rejection even in toio of an expert’s opinion would not exonerate the 
Court from the duty of coming to an independent finding on the question 
of the authorship of handwriting—the Court lias to examine the opinion 
and come to its own decision.” 

6. Important things to be examined.— “The most important 
things were to examine the general characteristics, formation of letters, 
fixed pen-habits and mannerisms, and discern the identity of the writer. 
Tlie identity or resemblance in handwriting has to be found out on the 
value of the effect of various considerations arising from individual 
ohardcteristics and idiosyncracies which have been embodied in technical 
language of experts. It goes without saying that considerations that 
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arise in the case of examination of continuous documents with a view 

to fix the identity of the writer, as in the case before us, are different 

from those arising in the case of signatures on documents, or forged 
documents.” 


7. Individual characteristies. Their Lordships continued : 
“In arriving at the decision on the identity or similarity of handwritings, 
on comparison with admitted handwritings with tlie handwritings on the 
disputed documents, the position has been recognised that the handwriting 
that we often see has about it that which we instantly recognize as some¬ 
thing that gives them person.ality and^characteristic which it may be 
impossible to describe and fix without the must careful analysis. It is 
not the form alone, nor any one feature but a combination of all its 
qualities that impress us and we name the writer without hesitation. 
This total individuality in free atid natural writing is thus recognised even 
by the untrained without dependence upon individual peculiar forms 
and may strongly affirm judgment as to indentity ; the general appearance 
of pictorial effect is always of assistance in identifying a writing. A 
correct conclusion in any case is based only upon combination of common 
qualities and individual characteristies in sufficient number so that it is 
reasonable to say that they would not all accidentally coincide in two 
writings by different writers.”(1) 


“It may be mentioned in this connection as was pointed out by this 
Court in Sarojini Dasi v. Hari Das Ghose (2) that a comparison of hand¬ 
writing is at all timej, as a mode of proof, hazardous and inconclusiv'-e 
and specially when it is made by one not conversant witii the subject 
and without such guidance as might be derived from the arguments of 
Counsel and evidence of experts, a comparison of writing has consequentK' 
been deemed a mode of ascertaining the truth which ought to be used 
with very great caution.” 

8. Expert evidence plus internal evidence sulicient.— 

Theii Lordship concluded this aspect of the case thus : “In the case before 
us the mctliod adopted by the Commissioners of the Tribunal appears 
to us to satisfy the tests that could possibly be applied to arrive 
at a proper conclusion, and it must be taken into account that 
the decision on the question of disputed handwritings in the ease 
before us is not based on identity or similarity of handwriting alone, 
but also on what is called internal evidence supplying a solid and 
substantial basis for pronouncing judgment.” 


(1) Oslorn on “Questioned Docu- 

’’ PP* 262, 263 and 381. 

(2) 49 C. 233; 26 C. W. N. U3 


(36 Ind. Cas. 774; A. 1. R. iyJ2 Tal. IJ; 
34 Ct. L. J. 37i. 


IX, BACHCHU I>. EMPEROR (Oudh) 

A. L R. 1930 Oudh 455, 7 O. W. N. 909, 128 I. C. 739, 1930 Cr. C. 1079 

Raza and Nanavutiy^ JJ, 

EVIDENCE OF IDENTIFICATION & BAD CHARACTER. 

1- Facts. This was a case under S. 400, I. P. C., wherein the charge 
against each appellant was that he belonged to a gang of persons associated 
for the purpose of habitnally committing dacoities during a period of over 
three years. The prosecution produced evidence of specific and general 
association and also evidence of recovery of arms and ammunition and 
some of the stolen property. Some evidence was also produced to prove 
previous convictions of some of the accused. 

Reference is here made to two points which have been elucidated by 
their lordships in their learned judgment and they are :— 

A. Power to identify. 

B. Evidence of bad charaetcr. 

A. POWER TO IDENTIFY. 


2. Power to identity varies according to power of 

observation. “ The power to identify varies according to the power of 
observation and observation may be based upon small minutae which a 
witness cannot describe himself or explain. It is impossible to lay down any 
useful principles as to the exact amount of identification which is required 
in any particular case. The Court will consider the value of the evidence of 
identification against each accused, and satisfy itself as to whether the man 
is or is not guilty. See Khilaxvan v. Emperor.(1) 

“ Tlie evidence whicli goes to prove that a person has identified 
another person as having taken part in a particular offence citlicr in Jail 
identification proceedings or elsewhere is admissible thougn the value of 
such evidence is weakened perceptibly as a general rule by failure to identify 
subsequently in Court. See Parbhu v, Empe-. or.{2) 

B. EVIDENCE OF BAD CHARACTER. 


As to the evidence of bad character their Lordships observed :~ 

3- S 54 I. E. A. In criminal proceedings, evidence that an accused 
person has a bad ciiarater, is inadmissible unless evidence has been given 


(1) A. I. R. 1928 Oud. 430 (Leading 
Cases IJ, supfii.) 


(2) A I. R. 1927 Oud. 5J8, 104 I. C. 
C26. 28 Cr. L. J. 050. 
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that he has good character in which case it becomes admissible. But S. 54, 
Evidence Act, docs not apply to cases where the bad character of any person 
is itself a fact in issue. If tlie evidence of bad character is introduced 
in order to establish a relevant fact, which cannot be proved aliuendCt 
the evidence of bad character is admissible. 

lilnstration :— One illustration is, where evidence is given in a case 
of murder to prove that the accused has committed a theft, such evidence 
would ordinarily be excluded as evidence of character. But in a particular 
ease its introduction would be justified to prove a motive for the 
accused having murdered a person who had brought a charge of theft 
against him.” 

4. Previous conviction :— s. 14, l E-A. ” VVliere the evidence 

of previous conviction, or the evidence that a man has been bound over 
under the preventive sections, can be considered only as evidence of character 
it must exclueded, but where such evidence is admissible aliuerule it should 
not be excluded. Here the provisions of S. 14, Evidence Act, have application 
Such evidence is admissible, not as evidence of character but evidence to 
prove habit and association. Once a man has been acquitted on a charge of 
that nature it is not open in a subsequent criminal prosecution to prove 
that he actually committed that ofTcnce. The case is of course different 
where the prosecution is endeavouring to establish an offence with wliicii 
he was not charged in that case. 

“ For example^ where the man has been tried and acquitted on a charge 
of being in dishonest possession of property stolen in a dacoity knowing or 
having reason to belive that the property was stolen in dacoity, it is open 
to the Crown to prove that he actually took part in dacoity for Uie latter 
was not the offence of which he was acquitted. Even if he had been acquitted 
on a charge of dacoity it is open to the Crown to prove that the day before 
the dacoity he was seen in the neighbourhood of the dacoity.” See Khilaj:aa 
V, Emperor.{d) 



(3) A. I. R. \9Q2. O. \V. -130 (Leading 
case II mpra.) 


X, GIRJANANDAN SINGH t;. EMPEROR {Patna) 

I. L. R. 23 P. 278, A. I. R. 1944 Pat 373, 18 R. P. 112, 

219 1. C. 255, 46 Cr. L. J. 546, — 

Chatterji <& Meredith, JJ. 

IDENTIFICATION HELD DOUBTFUL. 

1. Pacts. A dacoity took place shortly before midnight in the 
house of Sadasiva Mahton. It so happened that the police had received 
prior information that this dacoity would be committed and a large force 
of police hid in ambush near the village. As soon as the noise ^nd flashing 
of torches indicated that dacoity was being committed, the police party rush¬ 
ed up and attempted to sorround the dacoits who where seen to be 100 in 
number. 

One dacoit fired a gun at the police whereupon the police fired a 
volley in return. The dacoits then attempted to ffy in all directions and 
the police succeeded in arresting ten of them. Of these ten, four were 
found to have gunshot wounds and later on they died. 

During 1 he course of investigation, test indentifications were held of 
suspects and several other persons who had not been arrested were identi 
fied by various witnesses, with the result that eventually eleven persons 
were ploced on trial before llie Special Magistrate. He acqitted one of 
them and convicted the remaining ten under Sec. 39 5, I. P. C. 

The question in apneal before the High Court was : whether it had 
been shown in the case of each appellant that he was among the dacoits. 

Three constables who picked out one accused (Peare Dhanuk) at a test 
iiidentification, also identified him in Court as one of the dacoits ? 

2. Value of identification evidence in case of a belated 

test identification. Meredith, J. observed :— 

Question then is : is the evidence of the three constatablc sufficient ? 

I sec no reason to doubt their bona fides, but tlie fact remains that the 
test identification was not held until a very long time after th» occurence. 
Peare Dhaunk is said to have surrendered in another case only on 
February 5, and the test identification, therefore, was not held till 
February 12, The occurence took place on Noveinbar 8. Therefore, more 
than three months had elapsed before the identification was made ” 

3. Occurence on a dark night. Witnesses in a of excite¬ 
ment-mistake possible-—Tlie opportunity which the constables 
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had of making the identification cannot have been a good one. The night 
was dark. People were scattering here and there. There was a very large 
number of police constables and of dacoits and the constables must have 
been in a state of excitement. Moreover, they unanimously state that the 
man they identified was wearing a pagri and galmocka, 

“ In these circumstances,” his Lordship concluded ; “ it seems to me 
that there is room for the possiblity of a mistake. It would be difficult, 
after so long a period, to remmber with certahxty the face of a stranger only 
seen for a brief interval under such conditions. The evidence of the 
three constables does not, in my judgment, place the complicity of Peare 
Dhanuk beyond doubt, and I would, therefore, allow his appeal hnd acquit 
him.” 

Appeal of this accused accepted. 


; o; 



XI. In re NANNI KUDUMBAN & others (Madras) 

A. 1. R. 1924 Mad. 232, 45 M. L. J. 406, 18 L. W. 482, (1923) 

M. W. N. 695, 76 I. C. 289,25 Cr. L. J. 145— 

Sir Walter Salis Schwabe.t C. J. db Wallace, J, 

IDENTIFICATION HELD UNSATISFACTORY. 

The Hon’ble Chief Justice observed :—“Now coming to the facts 
of this case, my own feeling is that having read all the evidence and 
having given such weight as I can do to the fact that the Jury are ready 
to convict, while the Judge thought that it would be perverse if they 
did convict, I am not in the least satisfied that in this case the right 
persons have been convicted and, I think, one must, as in all criminal 
cases when one is in that state of mind, give the benefit of any doubt to 
the prisoner, 

“My reasons” said his Lordship, “for saying that are’: — 
(paragraphs are ours). 

1. Test identification belated.—“ A long time passed between 

the occurrence and the identification of any of the accused coupled with 
the fact that the assault and the the cattle raid took place at night. 

2. Identification by star-light.— “I shall be prepared to 

say, if I had the evidence before me, tiiat there was nothing very astonishing 
in the witnesses being able to identify by star light the assailants m 
those circumstances, especially when the witnesses are men whose duty 
it is to guard cattle or sheep by night.” 

“But I do not think it is human nature on such a night to get a very 
clear impression of the features of persons seen at a short distance, which 
would be so impressed upon the mind that on seeing those persons again, 
many months afterwards, there would be any certainty of recognization. 

3. Evidence of identification requires most careful 

scrutiny*—‘‘In this case after the lapse of some months, the accuse 
were brought upon different occasions for identilication and if one could be 
absolutely certain that the identifying witnesses had no opportunity of 
seeing these accused before the parade, the fact that these witnesses 
picked out the same persons would be a strong corroboration of the 

prosecution case. 

“But one cannot shut one’s eyes to the fact that the identifications 
do require the most careful scrutiny, because if a witness has before the 
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parade seen the person he is going to identify, it does not matter in 
what order you put this person, for such a witness will no doubt identify 
that man. 

4. Not satisfactory enough for conviction. —am not 

saying” his Lordship continued, “ that in this case there was anything 
of the kind. It may be that these persons are particularly lucky to 
escape. It may be that the identification parades were conducted in 
such a way that there was no loophole and possibility of any kind of 
unfairness. 

“But I must say, on the evidence in this case, that I should not 
be satisfied to convict the accused. In these circumstances they must 
be acquitted.” 

Accused acquitted. 




XII. RAMZAN V, EMPEROR {Sind) 

A. L R. 1929 Sind 149, 1929 Cr. C. 317, 115 I. C. 328, 

30 Cr. L. J. 456— Percival, J* C. Aston, A, J. C. 

IDENTIFICATION EVIDENCE HELD INSUFFICIENT 

FOR CONVICTION. 


Facts. —In this case a dacoity was committed at night in the 
village in question, the dacoits were seen by various of the villagers one 
of whom Keso was shot in the face thought not seriously injured. The 
conclusions at which the learned Sessions Judge arrived were as follows :— 

“To sum up, accused 1,3 and 4 have been identified at a test which 
I believe to have been honestly conducted. There is no other really 
good evidence against them. But I hold that the evidence of identification 
is sufficient for a conviction. 


“ I hold then that the identification tests were genuine. Now the 
odds, against the person suspected not being the real criminal but so like 
him as to be picked out by mistake, are so queer that it would, I think, 
be safe to convict on the identification of one person only.” 


Their Lordships observed : “ having regard to 
whole and to the remarks of the learned Sessions 
may take it that the convictions must stand or fall by 
the indentification tests.” 


the evidence as a 
Judge thereon, we 
the view taken of 


2. Evidence of identification to be taken with great 

caution. —The recognition of a dacoit or other offender by a person 
who has not previously seen him is, I think, a form of evidence, which 
has always to be taken with a considerable amount of caution, 
because mistakes are always possible in such cases. The learned 
counsel f' r the appellants referred on this point to the well known Adolf 
peck’s case (cited at p. 6, supi'a). There eight or ten witnesses recognized 
Beck as the man w'ho had cheated them ; yet it turned out that it was 
a case of mistaken identity. It is of course not desirable to attach too 
much importance to that particular case. It does, however, go to show 
that cases of mistaken identity are quite possible.” 


3. Picking out an offender from a number of persons in¬ 
sufficient for conviction as a rule :—“ The learned ju.^ge, however, 
clearly relies on the further point that here it was not merely a case of 
recognition of the appellants, ^but of the selection thereof out of a 
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number of persons, which fact goes to guarantee the correctness of the 
recognition* 

“ Theoretically that argument is sound. But it is a question how far 
theory can be accepted as true in fact. It is noticeable that these 
identification tests seem to be rather a speciality of Sind. I do not 
remember them to any thing like the same extent in the Presidency 
proper, nor do they appear to be adopted to any great extent in England. 
No doubt such tests are often, and may be in this case perfectly genuine, 
still it is a question how far they are evidence which can suitably form 
the main basis of a conviction. I am disposed to hold that as a rule 
they are not quite sufficient to form the basis of a conviction, though they 
may perhaps add some weight to other evidence against the accused. 

4. Identification how far probable on a dark night ?— 

“In regard to the identification tests, however, we have further to consider 
how far it is probable that the witnesses were in a position to identify 
the accused. On this point it may be noted generally that in the 
first report it is stated that the night was a dark one and therefore 
the dacoits could not be recognized*’. In regard moreover, to the particular 
persons who identified these appellants we have it that Pessu. Ex. 40, states 
that “he did not recognize” the dacoits. This may mean that he did not know 
them previously, but it is ambiguous. Apart from this statement we 
have merely the evidence that a lamp was burning at the time, and 
that he identified Nos. I and 8 out of a number of other persons. 

With reference to Lalu, Ex. 39, he gives evidence a little more detailed 
as against accused -4, who, he says, pointed out a gun at his chest. 
He also says, that a lamp was burning. Even in this case, however, 
we have no special reason for the recognition of this accused. 

6. Better to rely on general weakness of identification 
evidence. —“It is suggested on behalf of the appellants that the Bania 
witnesses are unreliable, and it is pointed out that the learned Sessions 
Judge has noted that some of them pretended to recognize accused Nos. 5 
and 6 because they believed, from other information received, that they were 
among the dacoits. It seems, however, preferable to base one’s argument 
rather on the general weakness of identification evidence and the danger 
of mistaken identity than on any deliberate fraud on the part of the prose¬ 
cution witnesses. The case against all the three appellants is similar. 

6. Finding. “On the whole, therefore, it appears that there is not 
quite sufficient evidence to bring home the olTcnce to the appellants.” 

Accused acquitted. 


:o; 



APPENDIX B. 

EXTRACTS PROM SOME POLICE ROLES. 


-:o:- 

I. BIHAR AND ORISSA POLICE RULES, 

A. IDENTIFICATION OF SUSPECTS. 

Procedure. —Whenever it is necessary to submit any person 
suspected of having been concerned of any offence for identification, 
particular care should be taken, pending the arrival of the identifying 
witnesses, to keep the suspect in some place where they cannot have 
access to him. On their arrival the suspect should be mixed up 
with eight or ten men similarly dressed, and of the same religion and 
social status, and the identification carried out, whenever possible, in 
the presence of a Magistrate of Sub-Registrar ; or if no such ofificer 
is available, in the presence of two or more respectable persons 
unconnected with the case, who should be asked to satisfy themselves 
that the identification has been conducted under conditions precluding the 
possibility of collusion. Care must be taken that the identification by 
each witness is done out of sight and hearing of the other identifying 
witnesses. {Bihar and Orissa Police Manual—Rule 236,) 

B. IDENTIFICATION OF DEAD BODIES. 

1. By photograph. —Where the identity of a corpse of a 
person, killed in circumstances which do not exclude the possibility 
of foul play, has not been established at once and when the condition 
of the body is such that a recognizable photograph can be taken 
without undue delay entailing the risk of decomposition likely to 
hinder post-mortem examination, or where the identity of a corpse 
of a person killed in the act of committing a criminal offence has 
not been fully ascertained by ordinary enquiries, a photograph shall 
be taken and sent to the Criminal Intelligence Gazette. (See rules 2 
(6), 8 (a) and 11 of Appendix 22). 

2. By finger prints- —The finger prints of all the digits shall 

be taken, in all cases on search slip forms and sent to the Finger 
Print Bureau for search. Photographs and finger prints of unidentified 
bodies shall invariably be taken under the supervision of an officer 
not below the raiik of a Sub-Inspector and the supervising officer 
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shall further note in the remarks column of the search slip the 
condition . of the body, whether in an advanced stage of decomposition 
or otherwise. 

3. Criminals killed in commiting crime. —In the case of 

criminals killed in the execution of a crime (but in no other case), 
if it is found that the skin of the fingers is so contracted and 
wrinkled that decipherable prints cannot be obtained, the medical 
officer holding the post mortem should be asked to remove the skin 
from the fingers. The pieces of skin from the ten digits should then 
be carefully enclosed in separately numbered envelopes and sent to 
the Bureau for examination, in such a manner as to ensure the 
preservation of the skin from decomposition. {Bihar and Orissa Police 
Manual—Rule 272), 

C. INSTRUCTIONS REGARDING EXAMINATION OF DOCUMENTS 

BY GOVERNMENT EXPERT. 

Memorandum of instructions for the guidance of police and other 
officers in sending documents for examination by the Government 
Examiner of Questioned Documents or requiring his attendance in 
law courts. 

[ Note.— These instructions may be taken to apply to all the Provinces in India. ] 

1* SUrllCtioXl. The examiner of Questioned Documents should not 
be consulted except with the prior sanction of the Judicial Department 
of Government. 


2, Terms. The services of the Government Examiner of Questioned 
Documents will be available to local Governments on the following terms :— 

(а) Payment of a fee of Rs. 150 in each case in which an 
opinion is given. 

(б) Payment of travelling allowance at the usual rates to 

the Examiner when he is required to give evidence iu 
court. 


(c) Payment of the actual cost of photographs where tliese 
are considered necessary. 

(The travelling allowance will be paid to the Examiner direct by 
the courts. As regards fees and the cost of photographs, the Accountant 
General, Central Revenues, will be instructed to raise debits against 
the provinces concerned). 
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3. Particulars to be supplied- —The following particulars should 

invariably be supplied to the Examiner with all requisitions for opinion 
sent to him :— 

(a) The number and date of the case. 

(b) The court to which it relates. 

(e) The names of the parties concerned. 

4. Official address ; 

The Government-Examiner of Questioned Documents, Delhi (during the 
cold weather) Simla (during the liot weather). 

Telegraphic address : 

“ Documents ”—Delhi or Simla (as above). 

6. Despatch of papers- —Papers intended for examination by the 
Examiner should, if possible, be placed flat, either between blank 
sheets or thin boards. If too large to allow of this being done, they 
should be rolled rather than folded. If folding cannot be avoided, 
care should be taken to refold them into the original folds. 

7. Distinguishing marks- —All papers should bear a distinguishing 
mark, such as A, B, C or (1), (2), (3). Any other writing on the 
document should be avoided. In cases of letters sent together with 
their envelopes or covers, the envelopes should bear a sub-mark or 
number to the letter it contained. Thus, if a letter is marked A, 
its covering envelope should be marked A(l). In the case of docu¬ 
ments already entered as Court exhibits, the Court marks will, of 
course, be observed. 

8. Stitching or stringing of papers. —In stitching or stringing 
papers together, care should be taken not to mutilate any written 
portions. 

9. Encircling of signatures or portions of writing intend¬ 
ed for examination. —lu cases where opinion is required on, or the 
attention of the Examiner directed only to the signature or a portion 
of the writing, the particular portion should be clearly indicated by being 
encircled by a fine pencil line (black lead, or red or blue chalk). 
Ink marks should be avoided. 

10. The encircling should be complete and mere undenliaes and 
brackets avoided. If there are other writings in juxtaposition the 
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divising line should clearly exclude the outside portions. Carelessness 
in this matter causes unnecessary increase of work, and is apt to 
lead to mistakes. Special attention should be given in this matter 
in regard to interpolations, additions and over-writings, and to 
signatures on bonds and on the reverse of G. C. Notes where there 
are other signatures, endorsements and writings. 

11. Standards or writings for comparison. -—It is advisable to 
send as many specimens of the hand writing of the suspected person or 
persons as can conveniently be obtained. Care or should be taken as to 
the selection of these standards, and no writing should be characteri¬ 
zed as admitted or genuine, unless it is absolutely certain that 
it is so. 


12. When selecting handwritings for comparison, writings written 
about the same period as the document in question should, as far as 
possible, be selected. This should be d >ne in cases where already 
existing writings of the suspect or accused are reidily available, 
whether contained among correspjudence or in books or registers. 


13. SpdCimeilS»—When taking specimen handwritings of several 
suspected or accused persons, the writing of each individual should be taken 
on separate sheets and not on the same sheet. In cases where a person is 
required to give several specimens of his signature, it is also 
advisable to take each specimen on a separate paper, care being taken 
to remove the previously slips fro^n sight of the iadividuil wixen he 
is writing the other specimens. For the purposes of obtaining 

specimen handwritings the matter should preferably be dictated. In no 

case should the suspects be allowed to see the document in question. When 
any lengthy piece of writing is dictated or given for copy, the actual time 
occupied in writing sliould be noted and also the kind of pen used 
and the position of the paper while in the act of writing, 
whether laid on a Uat hard surface, or held across the palm, or placed 
across the thigh or in any other position. Tne olEcer taking speci¬ 
men hould state on it the n^me of the writer, together with the 

particulars above referred to, and alUx the date of the writing. He snould 
also certify, on the same sheet, that the specimen was written in his presence. 


14. Dating of writings —Admitted writings, if undated, should, 
if possible, bear on them a pencil entry giving the probable date 
of writing e.g., “ Said to have been written in July, 1904 ’ In tlie 
same way, if the disputed document bears no date, the supposed 

or probable date of writing or the date of receipt, should be ascer¬ 
tained and noted. 
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15. Pen and writing-pad. When the writings of a suspected 
individual are required to be examined, his pen and writing-pad, 
if obtainable should be sent. In such cases a piece of paper should 

be gummed on to the pen handle containing the name of the writer, 
and a similar label affixed to the pad. 


16. Sealing-wax impressions. —When sending sealing wax impre¬ 
ssions for examination, care should be taken in packing, so that the wax 
or lac is not broken in transit by the post. A thin layer of cotton 
placed on either side of the portion containing the seal impression 
will afford safe protection. 


17. Care of documents of which the age of date of the 

writing is required*—In cases where the age of a document is in ques¬ 
tion, the greatest care should be taken to guard the document from 
handling or soiling, and especially to protect it from finger and other 
marks on the written characters. In such cases if the pen 
and ink-pot, said to have been used in the writing, are available, 
they should be sent. 


18. Covering letter, forwarding writings or exhibits.—In 

all cases where papers for examination are despatched |to the Examiner they 
should be sent, carefully packed, by registered letter or parcel post, 
to his official address in Delhi or Simla accompanied by a memorandum 
or letter stating :— 

(a) the language of the writings ; 

{^>) the number of exhibits sent, giving their distinguishing 
marks, and other necessary particulars indicating separately 
the documents in question, i.e., those on which opinion 
is sought, and the admitted documents with which com¬ 
parison is to be made; these latter being classified 
according to their respective writers ; 

(c) the question to the Examiner clearly and precisely put, 
in regard to the particular writings or portions of writing 
on which opinion is desired ; 

{d particulars of the case, such as title, number, date, names 
of complainant and accused and section under which the 
charge is laid, together with any remarks as to the 
circumstances of the writing and on any other matters 
or points on which the Examiner should be informed ; 
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(e) If a case has already been instituted, the date fixed for 
the next hearing with name of Coxirt of trial. 

* 

19- All writings to be sent or given for previous exami* 

nation. —^Whenever possible, writings should be sent to the Examiner 
and an opinion obtained before they are put in as evidence, but in 
cases where such a course is not possible, as when the documents have 
already been filed, and become court exhibits, and the Examiner is. 
summoned to court direct, arangements should be made to admit of 
his seeing the papers before he is placed in the witness-box. If a 
large number of papers are to be examined, it may be advisable to 
send for the Examiner a day or so in advance, so as to allowj-him 
time to study the papers before being called upon to give evidence 
concerning them. It may, however, be noted that the best conveniences 
and facilities for examining writings are available in the Examiner’s 
office in Delhi and Simla. 



Bequisitions and su 


monses for Court attendances. 


In view of the constant calls made on the Examiner, requisitions for court 
attendances should be made by telegram and the acceptance of dates 
promptly notified by telegram. 


21. All summonses for court attendances should, in order to 
avoid delay, be issued on the Examiner of Questioned Documents 
direct. 


22. Police officers, Court Inspectors and others, who obtain 
summonees for the attendance of the Examiner in cases id which he 
has not been previously consulted, should send immediate information 
to that officer as to :— 

(а) the language of the writings to be examined ; 

(б) the extent of the writing on which opinion is sought, 

whether a signature, letter or a number of papers ; 

(c) whether the question is one of identification of writing or also 
of ink test. 

23, When summonses or requisitions for court attendances are issued 
m regard to writings on which opinion has already been obtained, an entry 
should be inserted on ihe summons or mention made in the letter or 
requisition of the fact and a reference given to the No. and date of the letter 
or report containing the opinion. 



196 


LAW OF IDENTIFICATION. 


24. As long a notice as possible should be given to the Examiner 
as to his attendance in Court being needed, and efforts should be made 
to arrange for dates suitable to him with regard to his other engagements. 

It sometimes happens that owing to an emergent call or an important 
case or other circumstances the Examiner is obliged to revise his current 
programme of court attendances. In such cases he will suggest fresh 
dates for the acceptance of the courts for which revised dates of attendance 
become necessary. 

Note. —The High Court is strongly opposed to the undue postponement 

of cases for the Examiner’s testimony which is mere a matter 
of opinion and not direct evidence. 

25. Issue of Commissions* —In cases where it is decided to issue 
a commission to Delhi or Simla for Ihe examination of the Examiner, 
it should first be ascertained from the latter what dates would be convenient. 
He will then intimate a date when he will be at his head equarters and 
also mention the court on which it would be convenient to issue 
summons. 

26. Deputing of oflacers to confer with Examiner.— When 

it is desired in any special case to depute an officer to confer with the 
Examiner, enquiry should be made before hand as to the dates when he will 
be in Delhi or Sim.a and the deputed officer can conveniently see him. 

27. Conference with Examiner prior to his examination 
or evidence. —Whenever possible th* Government Pleader or Court 
Inspector in charge of the case should arrange for a preliminary personal 
conference with the Examiner prior to the latter’s examination or giving 
evidence. 

28. Officers to intimate results of references.— All officers 

making references to the Examiner should intimate to him, in due course, 
the final result of such reference, especially the finding in regard to the 
handwriting involved. 

29. Examiner not to be detained- —As the Examiner is required 

to keep up to his programmer of court attendances, and attend to work 
even while travelling, courts and prosecuring officers should arrange to take 
his evidence promptly and not detain him longer than is absolutely 
necessary. Similarly, when on investigation the Examiner should not be 
delayed longer than is actually requisite. 

30. The Examiner should not be called upon to oppear iu cases which 
are of a comparatively unimportant nature, or in which it is probable his 


i» 
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evidence would be of doubtful utility. No summons to give evidence should 
be issued to the Exominer by any subordinate magisterial court without the 
concurrence of the District Magistrate previously obtained in each case. 
{Bihar and Orissa Police Manual, Appendix 25, Rule 167), 

-:o:- 

II. CENTRAL PROVINCES AND BERAR 

POLICE REGULATIONS 

A. IDENTIFICATION OF OLD OFFENDERS. 

1 . Methods Of identification, (i) Enhanced punishment 

It IS the duty of the police to bring to the notice of the court, with 
such legal proof as may be necessary, every case in which an 
accused person is liable to an enhanced punishment under the provisions 
section 75, Indian Penal Code. The offences for which an enhanced punish¬ 
ment may be awarded on second conviction are shown in the following 
schedule:—* 

Schedule A. — Chapter XII. —Sections 231, to 240, 242, to 253, 
255 to 261 and 263/AU offences relating to coin and Government Stamps, 
excepting three sections 241, 254 to 262 (cognizable). 

Schedule B .— Chapter XVII. —l. Sections 359 to 382—Thefts of 
all kinds (Cognizable), 

2. Sections 884, 896 to 889—All kinds of extortion except section 885 
(non-cognizable). 

3. Sections 892—896, 897 and 898-All kinds of robbery (cogni- 
zable). 

4. Sections 895, 396, 899 and 402—All kinds of dacoity (cognizable). 

5. Sections 400 and 401—Belonging to a gang of thieves or dacoits 

(cognizable). 

6. Section 404—Dishonest misappropriation of property belonging to 
a deceased person (non-cognizable), 

7. Sections 406 to 408—Criminal breach of trust (cognizable). 

8. Section 409—Criminal breach of trust by a public servant (cogniz¬ 
able). 

9. Sections 411 to 414—Receiving stolen property (cognizable). 

10, Section 418—Cheating (non-cognizable). 
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11. Sections 429 to 433 and 433—440—Serious mischief (cognizable). 

12. Sections 449 to 452 -House-tresspass with a view to commit an 
offence (cognizable). 

13. Sections 454 to 458—Lurking house-trespass or house breaking 
other than simple (section 453 cognizable). 

Sections 459 and 460—Grievous hurt er death caused in house-breaking 
(cognizable). 

15. Section 462—Fraudulently opening a osed receptacle held in trust 
(cognizable). (Regulation 818). 

(2) Previous convictions. —Previous convictions are traced by 
means of (a) the surveillance register and village crime note books, (5) the 

conviction register, and (c) the finger print system. As regards residents 
of his circle, a station house officer should have no difficulty in tracing 
previous convictions from the village crime note books. When this is done, 
the previous convictions will be noted in the case diary and the charge 
sheet should the case be prosecuted, and the Prosecuting Inspector 
will take steps to obtain the necessary legal proof of the conviction. When 
the person arrested is not a resident of the circle and in all other cases 
referred to in the finger print rules, the station house officer will take the 
finger impressions of the person arrested and forward them to the Prosecut¬ 
ing Inspector, On the arrival of the charge sheet at head quarters, the 
Previous Conviction Detective will search the conviction register and, if a 
previous conviction is traced, will make necessary entry in the charge 
sheet. {Regulation 819). 

(3) Conviction register —The conviction register shows the 
name, residence, age and description of every person convicted of an offence 
included in the above schedule together with particulars of the conviction. 
To facilitate work connected with the Finger Print Bureau, persons 
convicted of the offences under the Indian Penal Code, viz., sections 170, 
171, 328, 363 to 373, 466 to 468, 471 to 476 and 489-A to 489-D, 
will also be entered in the conviction register. In all cases, in which the 
offender’s finger impression slips are placed on record in the bureau, the 
classification should be entered in column 8 of the conviction register. 
When a resident of one district in the Central Provinces is convicted in 
another for any of the offences which are required to be entered in the 
conviction register, the Prosecuting Inspector of the district of conviction 
will supply direct to the District Superintendent of Police of the district 
of residence all particulars oi the conviction in the form of the conviction 
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register, and a note to this effect will be made in the remarks column 
of the conviction register. 

The same procedure will be adopted by the Prosecuting Inspector in 
cases in which persons belonging to other Provinces are convicted in this 
Province. 

On receipt of the copy of the conviction register from a district in this 
Province or such copy or information of a convictiod from another 
Province, the Prosecuting Inspector will fill in the columns of his office 
conviction register in red ink without a serial number and then send the 
copy of information so received to the station house concerned for entry 
in the village crime note book of the village to which the convict belongs. 

B. FINGER PRINTS. 

2. Finger prints—authority for taking. —Under seetion 3 

of the Identification of Prisoners Act of 1920, an officer in charge of a police 
station, a police officer holding an investigation under Chapter XIV of the 
Cr. P. C. or any other police officer not below the rank of Sub-Inspector is 
authorized to require the following persons to submit to having their 
finger impressions or photographs taken. Resistance or refusal to comply 
with such an order is punishable under section 186, I. P. C. Moreover, a 
police officer is permitted by section 6 of the Identification of Prisoners 

Act to use all means necessary to secure the taking of such impressions or 
photographs — 

(а) Every person convicted of any offence punishable with 

rigorous imprisonment for a term of one year or upwards, or 

of any offence which would render him liable to enhanced 
punishment on a subsequent conviction. 

(б) Any person ordered to give security for his good behaviour. 

(c) Any person who has been arrested in connection with an 
offence punishable with imprisonment for a term of one year 
or upwards. 

Note, The finger prints of persons arrested in connection with 
political crime should not be taken without the sanction 
of the Deputy Inspector General of Police Crime and 
Railways, Central Provinces. {Regulation S’JJ). 

3. Photographs of prisoners when taken —Rules.—The 

rovincial Government has issued the following rules under section 8 of the 
Identification of Prisoners Act:_ 
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Buie 1, No Magistrate shall order a photograph of a convict or other 
person to be taken by the police for the purposes of Identification of 
Prisoners Act, 1920, unless he is satisfied that such photograph is required 
for circulation to different places, or for showing it, for the purposes of 
identification to a witnesses who cannot easily be brought to a test 
identification to the place where the investigation is proceeding, or that 
that the photograph is required to be preserved as a permanent record. 

Buie 2, Measurements and photographs shall be taken only at the 
following places ;— 

(a) Jails, (6) Magistrates’ courts, (c) Police Stations houses and out¬ 
posts, and (d) Police lock-ups. 

Buie 3, Finger and foot prints shall be the only measurements taken. 
Buie 4, Finger impressions shall be of two kinds and shall be taken 
by placing the first phalange of each finger or thumb on an ink slab, 

(1) “ plain ” impressions showing the ridged surface of the finger, and 

(2) “ rolled ” impressions showing the complete contour of the bulbs of the 
fingers. Foot impressions shall be taken either with an inked slab, sheet 

of glass or on soft earth for purpose of making a plaster of Paris mould of 
the impression. 


Buie 5. The dress to be worn by a prisoner when being photograpehd 
shall be his ordinary everyday attire, provided that a professional imper¬ 
sonator may also be photographed in any custume he may have adopted 
for the purpose of such impersonation. 


Buie 6. Finger prints shall be recorded in the Nagpur Finger Print 
Bureau. Finger print slips shali be destroyed— 


(a) in the case of a person who is a professional poisoner, note 
forger, coiner, arms smuggler or a member of a criminal tribe, 
on the death of such person ; 

(h) sn the case of any other person on the expiry of 10 years from 
the date of expiry of last sentence, if there are not more than 
two convictions on the record against such person, or on such 
person attaining the age of 70 years, whichever is earlier. 

(Begulation 822). 


:o: 
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III. MADRAS POLICE MANUAL. 
Identification procedure- —(l) When witnesses allege that they 

can identify persans who took part in an occurrence, the investiga¬ 
ting officer shall record their description of tlicm in detail. 

(2) When persons are to be shown to witnesses for identification, 
they shall be carefully kept out of view of the witnesses and mingled 
with a considerable number of other persons of a like class. The 

witnesses shall then be asked, one by one and independently, to point 
out any person whom they recognize, 

(3) It should then be seen whether the description of the person 
tallies with that given in the first instance. 

(4) Identification shall be conducted in the presence of a Magistrate 
whenever possible. {Mad. Pol. Manual, Para WG) 

IV. PUNJAB POLICE RULES, 

A. IDENTIFICATION OF SUSPECTS. 

1. Rules for confronting suspects with witnesses- (i) The 

following rules shall be strictly observed in confronting arrested suspects 
with witnesses, who claim to be able to identify them. 

(a) The proceedings shall be conducted in the presence of a 
Magistrate or gazetted police officer, or, if the case is of 
great urgency and no such officer is available, in the 
presence of two or more respectable witnesses not in¬ 
terested in the case who should be asked to satisfy 
themselves that the identification has been conducted under 
conditions precluding collusion. 

(6) Arrangements shall be made, whether the pro::eedings are 
being held inside a jail or elsewhere, to ensure that the 
identifying witnesses shall be kept separate from each 
other and at such a distance from the place of identifi¬ 
cation as shall render it impossible for them to see the 
suspects or any of the persons concerned in the pro¬ 
ceedings, until they are called up to make their identioa- 
tion. 


(c) Identification shall be carried 
after the arrest of the suspects. 


oifi as 


soon as possible 
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(d) The suspects shall be placed among other persons similarly 
dressed and of the same religion and social status, in 
the proportion of 8 or 9 such persons to one suspect. 
Each witness shall be brought up separately to attempt 
his identification. Care shall be taken that the remaining 
witnesses are still kept out of sight and hearing and 
that no opportunity is permitted for communications to 
pass between witnesses who have been called up, and 
those who have not. If it is desired, through fear of 
revenge or for other adequate reasons, that witnesses 
shall not be seen by the suspects, arragements shall be 
mnde for the former, when called upto stand behind a 
screen or be otherwise placed so that they can see 
clearly without being seen. 

(e) The results of the test shall be recorded by the senior 

police officer present in Form 26-32 (1) (e) as each witness 
views the suspect. On conclusion, the Magistrate or 
other independent witness or witnesses, shall be request¬ 
ed to sign the form and certify that the test has been 
carried eut correctly and that no collusion between the 
police and witnesses or among the witnesses themselves 
was possible. It is advisable that, whenever possible, an 
independent and reliable person unconnected with the police 
should be present throughout the proceedings at the place 
where the witnessess are kept, and should be required 
to devote his attention entirely to the prevention of collusion. 

It is important that, once the arrangements 
for the proceedings have been undertaken, the officer 
investigating the case and any police officar assisting him 
in that investigalion should have no access wliatever 
either to the suspects or to the witnesses. Formal 
identification proceedings should not, if it can be avoided, 
be arranged without the orders of an officer of or above the 
rank of Inspector, and such officer should always be present 
and arrange the conduct of the proceedings liimself if possible. 
The value of tests arranged by the investigating officer 
or his subordinates is inevitably liable to be called in 
question by the defence. (Punj. PoL Rule 26. 32{1)). 

B. PROCEEDINGS EXTRA-JUDICIAL. 

2. Precautions to be taken.—Proceedings of the nature described 
«ibove are extra-judicial, It is not the duly of the officer conducting them 
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or of the inependent witnesses to record statements or cross examine 

either suspects or identifying witnesses, but they should be requested to 

question the latter as to the cireumstances in which they saw the suspect 

whom they claim to identify, and to record the answer in column 4 of the 

form. While every precaution shall be taken to prevent collusion, the 

Identifying witnesses must be given a fair chance, and conditions must not 

be imposed, which wolud make it impossible for a person, honestly capable 

of making an identirication, to do so. In this connaction attention is invited 

to paragraph 114 of the Punjab Jail Manual, which strictlv prohibits the 

alteration in any way of the personal appearance of unconvicted prisoners, 

so as to make It dillicults to recognise them. (Punjab Police Rules, Vol 
III, Rule 26. 32(2)). 

C. FOOT PRINTS AND TRACK EVIDENCE. 

3. Track law.— Provisions of law regarding tracking are contained 
m Ss. 41 and 42 of the Punjab Laws Act (IV of 1872). (Rule 25.25) 

4. Importance of foot prints and track evidence.- 

(1) Foot prints arc of the first importanee in the investigation of crime. 

For this reason all officers in charge of police stations shall instruct 

their subordinates as well as all lambardars and chaukidars that, when 

any crime occurs all foot prints and other exisiting on the scene of 

e crime should be carefully preserved and a wateh set to see 

that as few persons as possible are permitted to visit the scene of 
the crime. 

(2) When it is desired to produce evidence of the identity of 
tracks found at the scene of or in connection with a crime, the procedure 
for securing the record of sucli evidence shall be similar to that 
prescribed in rule 26-32 for the identification of suspects. The atten- 
ance of a Magistrate of tiie highest available status shall be scoured, 

if impossible, independant witnesses of reliable character 

s a c summoned. In the presence of the magistrate or other wit¬ 
nesses, and in conformity with any reasonable directions wliich they 
may give, ground sliall be prepared for the tests. On this ground 
le suspect or suspects, and not less tlian live otlier persons sliall be 
required to walk. The Magistrate, or in his absence th ■ police ollicer in 
conducting the test, shall record the names of all these persons and 
the order in which they enter tlie test ground . 

Mhile these preparations are proceeding the tracker or otlur witness 
wio IS to be asked to identify the tracks shall be prevented from 
approaching the place or seeing any of tlie persons eoneerned in the 
. len all i>reparations are complete the witness shall be callt.*d 
up and required to examine both the original tracks and those on 
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the test ground, and thereafter to make his statement. The magis¬ 
trate, or in his absence, the police officer conducting the test shall 
record the statement of the witness as to the grounds of his claim 
to identify the tracks, and shall put such other questioas as he may 
deem proper to test his hona fides. The officer investigating the case 
and his assistants shall be allowed no share in the conduct of 
the test. 


Tracks, found, which it is desired to test by comparison as above, 
shall be protected immediately on discovery, and their nature, measure¬ 
ments and preculiarities shall be recorded at the time in the case 
diary of the investigating officer. 

The details of the preparation of the test ground and the actions 
required of the suspect and those with whom his tracks are mixed must 
vary according to the circumstances of the case. The officer conducting 
the test, in consultation with the magistrate or independent witnesses, 
shall so arrange that the identifying witness may be given a fair 
chance, but under the strictest safeguards, of comparing with the original 
tracks other tracks made on similar ground and in similar conditions. 


(3) The evidence of a tracker or other expert described in the 
foregoing 'rule can be substantiated by the preparation of moulds of 
other footprints of the criminal or criminals found at the scene of 
the crime. The method of making moulds of footprints by means of 
plaster of Paris or a composition of two parts of resin to one part 
of wax or parafin is taught to all students at the Police Training 
School but requires practice before an officer can become proficient. The 
only advantage in the first method (plaster of Paris) is the quickness with 
which the material sets. Rosin and wax are cheap and can be used 

more than once. 


5. Precautions for making moulds.— In making moulds for 
production as evidence the following precautions should be observed 


(a) The foot prints found on the scene of the crime must 
be pointed out to reliable witnesses at the time and 
these same witnesses must be present during the prepa¬ 
ration of the moulds. 


(6) The latter must also be signed or marked by the witnesses 
and the oificer preparing them while still setting. 

(c) After the procedure described in sub-rule (2) above has 
been completed a mould should be prepared in the pre- 
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sence of the magistrate or witnesses of one of the foot¬ 
prints of the suspect made in their presence. This mould 
should be signed by the magistrate or witnesses when 
still setting. 

(d) Both moulds should be carefully preserved for production 
in court for identification by witnesses and comparison 
by the court. {Rule 25. 26). 

6. Methods of recording footprint* —(i) by tracing through 

glass foot-prints found on the ground or other surface, and (2) by taking 
impressions of feet direct on to paper, as in the case of finger 
impressions, are taught at the Police Training School. Such records 
shall be utilized in the case of notorious criminals for comparison with 
footprints found at the scene of offence. They may also be used to 
check the reliability of local trackers. {Punjab Police Rules, Vol. Ill 25^26). 

-:o:- 


V. EXTRACTS FROM LAHORE HIGH COURT RULES 

AND ORDERS. 

A. A FEW GENERAL POINTS. 

1- Form of certificate to be appended by the Magis¬ 
trate who holds identification parade. —At the end,':; the 

Magistrate should append a certificate in the following form :— 

IDENTIFICATION PARADE. 

CROWN, __^ versus 

(F. I. R. No. of ll>. 

Police Station^_). 

Parade held on the _ ^ » iu the_ 

- _Jail by_ __, Magistrate _ 

Class_ District for the identification of__ 

on the application of _ 


Names of tlie witnesses wUo are expected to identify the prisoner, with 
their particulars ;—• 

1 . 

2 . 
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(Lahore High Court R. Q, Chap, 11 C. 
lions on pp, 121-122 of the book). 


To be read with Instruc- 


re convicted persons—descriptive 

OI the convict. According to the existing practice in this Province 
the descr.ptive roll of each person sent up by the police for trial is 
retained in the office of the Magistrate and filed with the Judicial 
record of the case. Under instructions of the Central Government it 
IS necessary that a descrijitive roll of every prisoner arrested by the 
police should be prepared at the station house and be sent up with 
the prisoner to the Magistrate; and that this roll, in the event of the 
final conviction of the prisoner by the Magistrate, should be copied 
in a register kept up in the jail for the purpose. 

Charge sheet to be sent up by Police.— As in the Punjab the 

descriptive roll is embodied in the charge sheet sent up by the police, all 
that appears to be required is that ’ the charge sheet, instead of being 
at once filed with the magisterial records of the case, should accompany 
the warrant of commitment to the jail ; that the descriptive roll of 
the prisoner should be copied into the jail register, and that thereafter 
the charge sheet should be returned to the Magistrate. 

Charge to be sent to jail.— Magistrates are, therefore, instructed 
o orwaic the charge sheet, with the warrant of commitment, to the 
upenntendent of the Jail, who will be directed by the Inspector General 
ot Prisons to cause the descriptive roll to be copied from the eharge sheet 
into the appropriate jail register. The Superintendent will then return the 
charge sheet to the Magistrate ,-(Lahore High Court It. <& O. Chap. 23E). 

3 . Identity of body to be proved.— In all cases of homicide, 

where the body is found, the identity of the body with the person 

said to be deceased must be fully established before the Magistrate 
trying or inquiring into the case. 

In such cases, where there has been a post-mortem examination, 

evidence must be recorded by the Magistrate to prove the custody 

of the body of the deceased after death, and its delivery for the 

purpose of post-mortem examination to the Medical Officer (Lah H C R 
d; O. 18B). ' ^ . • e-. . 


13. REFERENCES TO CHEMICAL EXAMINER. 

4 Chemical Examiner’s report should refer to the 

subject connected with the inquiry.— In inquiries or trials, where 
reference lias been made to the Chemical Examiner, it will be the 
dul)- of the Magistrate to examine the official who despatched the 
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articles for analysis with regard to the identity of the invoice and 
seal, and thereby establish the identity of the subjects reported on 
with those sent for analysis, and prcTc that the Chemical Examiner’s 
report refers to the subject connected with the case under inquiry. 
If the decision of the case turns on the results of the chemical examina^v-. 
tion, a copy of the judgment, and of the evidence regarding symptoms 
and post-mortem appearances, will be supplied to the Chemical Examiner ; 
such copies being made at the expense of Government as a special charge. 

6. Proper custody of articles to be proved. —In all cases 

in which articles are brought up in evidence, the custody of such 
articles throughout the various stages of the inquiry must be clearly 
traced and established. Evidence must be recorded on this point, and 
the evidence should never leave it doubtful as to what person or 
persons have had charge of the articles must be distinctively marked, 
and any reference to them in the record must be so clear as to leave 
no room for doubt as to the special article referred to. 

Magistrates are warned that the evidence of non-professional witnesses 
on the subject of blood and of human hairs must be accepted with 
the utmost caution, and that, where the case rests materially on the 
proof of such matters, the evidence of a professional witness must be 
taken, and reference made, if necessary, to the Chemical Examiner.— 
{Lahore High Court R, O. Chap. 18-B), 

6. Rules regarding blood-stained articles.— 

(1) To be sent to the Chemical Examiner, Lahore. 

(a) In cases in which the evidence of the blood-stained articles is, 

relatively to the whole body of the evidenee, of tmall importance, 
the articles shall be sent direct to the Chemical Examiner at 
Lahore for examination. 

(2) Chemical Examiner to select articles to be sent to 
the Serologist. 

(b) In cases in which the establishment of the fact that blood-stains 

are of human blood as distinct from the general classification of 
“ Mammalian” is material to the prosecution and has a really 
important bearing on the case, the blood stained articles shall 
be sent direct to the Clieinical Examiner, who will determine 
which of such articles he will forward to the Imperial Serologist 
with the necessary sketches, etc. In sending articles lor the 
serological test, the Superintendent of Police shall speeitieally 
ask for examination to test the source of the blood. The 
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Imperial Serologist will, after examining the articles sent to him 
by the Chemical Examiner, return them with a copy of his 
report direct to the Superintendent of Police concerned. 

(3) Only stained portion of the articles may be sent- 

(c) In cases of articles of blood-stained clothing, etc., the stained 

portion only should be cut out and forwarded for determination 
of the source of the blood. In the case of weapons and other 
solid articles the entire articles should be sent. 

(4) Accompaniments.— 

(d) All articles sent should be accompanied by a complete medico¬ 

legal history of the case. 

(e) No articles should be forwarded direct except under the express 

orders of the Superintendent of Police. (Lahore High Court 
R. <& O. Chap. 18C). 

-:o;-- 

VL UNITED PROVINCES POLICE REGULATIONS. 

A. IDENTIFICATION PROCEEDINGS. 

1. Formalities. —He (Prosecuting Inspector) must watch most care¬ 
fully all proceedings taken at headquarters for the identification of accused 
persons, and must see that they are conducted in such a way as to afford no 
grounds on which hona fidcs of the police can be called in question. When pri¬ 
soners are admitted to the jail lock-up who may have to be shown subsequent¬ 
ly to witnesses for identification, the Prosecuting Inspector must inform the 
jailor at the time of admission, or as soon afterwards as possible, that 
identification proceedings will be required. 

Before identification proceedings are taken in a jail or prisoners are 
produced for trial in the courts of Magistrates or Judges, the 
Prosecuting Inspector must satisfy himself that the provisions of 
paragraph 870 of the Jail jNlanual of the United Proinccs, and of the 
Manual of Goverment Orders have been fully observed, and must, through 
the Superintendent of Police, or Magistrate or Court concerned, bring to 
the notice of the Superintendent of the jail any case in which an 
under-trial prisoner has been allowed to crop his hair, grow a beard or 
otherwise change his appearance. He must also see that no grounds are 
ever given for the suggestion that property has been changed oj’ tampered 
with after its arrival at headquarters. {Chapter 111 Para 31). 

B. IDENTIFICATION PARADES. 

2. For the identification of suspects.— In all ciic,* hi which 

there is any likelihood that suspects w'ill at any stage have to be paraded 
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for identification by witnesses, the investigating officer must take 
steps from the very beginning of his investigation to ensure that the 
witnesses are given no opportunity of seeing the suspects before 
identification proceedings are held. Such proceedings should, whenever 
possible, be postponed until they can be held in the jail under the 
provisions of the Manual of Government Orders and paragraph 81 
of these regulations for the due observance of which as far as the 
police are concerned, the Prosecuting Inspector will then be responsible. 

When identification proceedings cannot be held in the jail, owing 
to there being no sufficient evidence on which the suspects can be 
arrested or for any other reason, the instructions referred to above must 
be followed by the investigating officer as far as they can be made 
applicable. In such cases the proceedings should take place before a 
Magistrate, as they would if they were held in the jail, or, if no 
Magistrate is available before two respectable and impartial persons 
who should be asked to satisfy themselves that the proceedings are 
fair both to witnesses and to accused. In any case of importance, 
when no Magistrate is available to conduct identification proceedings 
not held in the jail, a gazetted police officer should arrange to attend. 
V. P. Pol, Regulations^ Chap. XI, Para 116). 

3- Test for identification of property. —In important cases the 

practice of having articles of property, recovered from suspects and suspected 
to be stolen, mixed up with other articles of a similar nature when the 
property is shown to complainants for identification, may often be 
followed with advantage. In such cases precautions should be taken 
similar to those laid down for observance in the case of identification 
parades of accused persons ; the person before whom the identification 
is held must be above suspicion, and it will be essential to prove 
that neither the property suspected, nor that with which it has been 
mixed, could have been seen by the witnesses beforehand. (U. P, 
Pol. Reg, Chap. XI, Para 117). 


APPENDIX C. 

HINTS ON CROSS-EXAMINATION. 

A. INTRODUCTORY. 

1* Hints in gGnoral. (l) The art of cross-examination comes by 
experience. It is not a thing to be mugged up as a book work can be. Much 
depends on the circumstances of each case, the demeanour and attitude of 
the witness and the intelligence and tact of the Counsel. Picture to 
yourself the whole situation along with its surroundings and see how things 
should happen according to the ordinary course of human affairs. The 
object IS to test the veracity of the witnesses and to shake their credit by 
such questions as suit the occasion. 

(2) Cross-examination by the adverse party follows the examination- 
in-chicf of a witness by the party who calls him, except— 

(i) when a witness is declared “ hostile ” and permission is granted by 
Court to the very party calling him to cross-examine him ; 

(zt) When a witness is tendered for cross-examination in which case 
cross-examination begins at once. 

(3) Leading questions are allowed in cross-examination but not mis¬ 
leading ones. Leading questions can be put in examination-in-chief only 
when they are introductory or relate to facts undisputed. Cross-examina¬ 
tion must relate to facts in issue or relevant facts, but the Court can put 
any questions in any form and also any questions whether relevant or 
Irrelevant. 

(^) The credit of a witness can be impeached :— 

(a) by the testimony of persons who know him to be unworthy of 
credit^ 

(d) by showing that he has been bribed or corruptly induced to give 
evidence, 

(c) by proving that he has made statements inconsistent with former 
statements. 

(5) In order to show that a witness is unworthy of credit, you can 
in certain cases assail his character, but scandulous and indecent ques¬ 
tions are never allowed. Counsel must have definite instructions to go 
upon regarding any allegation to be levelled against the witness, but 
he should not put what are called ‘‘fishingquestions. Questions have 
also been classified as proper arid improper and care should be taken 
not to put questions which may be declared to be “ improper ” to the 
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discredit of the cross-examiner. Mark the following provisions of law. 
(iummarised ):— 

(а) If a question relates to a relevant matter the witness will not be 

excused from answering it on the ground that the answer will 
criminate him. 

(б) When a question is relevant only in so far as it affects the credit 
of the witness by injuring his character, it is left to the 
Court to allow it or not, the considerations being:— 

(1) such a question is proper if the truth of the imputation con¬ 
veyed by it would seriously affect the opinion of the Court; 

(2) such a question is improper if the imputation relates to matters 
so remote as not to affect the credibility of the witnesSi 

(r) No question as to character should be put without reasonable 

grounds or else the counsel would be held responsible and reported 
to the High Court. 

(d) The Court will also forbid questions which are indecent or scandu- 

lous unless they relate to facts in issue or matters necessary 
to be known. 

(6) No hard and fast rule can be laid down as to the manner of cross- 
examination, but a few suggestions are being made hereunder In the form 
of questions. Fresh and further questions arise from the answers a 
witness chooses to give to the questions suggested. Actually if there 
are at all any Rules, they are rules of Practice and Prudence. 

(7) Remember one thing in general, that is, do not browbeat or 
overawe the witness in the box, but put questions in a gentle and 
dignified manner, without irritating the witness likely to retort your 
hits, without putting out the counsel for the other side always quick to 
object, and without annoying the Court which is to keep order and discipline. 

(8) Some witnesses are difficult to deal with. They resent cross- 

exaniinalion and get into temper. But “ Temper to temper ” is not the rule 
advocacy. In case a witness gets out of control do not argue with 

him but draw the attention of the Court to his demeanour. For your part, 
your virtues are Patience and Politeness. 

(9) ‘‘Avoid overdoing.’* This means that when you have put a question 
an elicited a replywhich is at least to some extent in your favour, then 

leave it there, that is before the witness is “ dis-illusioned ”, otherwise you 
are likely to lose what you gained. 

(10) If you want to take a witness unawares, don’t put any 
preliminary or introductory questions, as if “ coining to it.” Put a 
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definite and clear question and don’t give tbe witness time for delibera¬ 
tion by repeating the same in other forms. The witness gets a clue 
to what you want or aim at and the ** process of manufacure ” keeps 
rolling in his mind in the meantime. If the witness begins to pre¬ 
varicate, press him hard, and let a note of his demeanour be made by 
the Court then and there. 

(11) Cross-examination is also called “ a double-edged sword ”, and 
care should be taken not to put “risky” questions, Le., questions the 
answers to which may do you more harm than good. If, however, 
you cannot resist the temptation, then ask the Court to put it as a 
Court question. The effect may be the same but the counsel is saved 
from being asked by the Court “ Is it your case ” ? as also from the 
answer being construed adversely to his client’s interest on the ground 
that the question had been put by the counsel for the defence 
himself. 

(12) Lastly, study the views of eminent writers a few gleanings from 
which are thankfully reproduced herebelow :— 

VIEWS OF EMINENT WRITERS. 

2- Brownes EUntS-—(Put in the form of Rules).— 

Rule /.—Except in indifferent matters, never take your eye from that 
of the witness : this is a channel of communication from mind to mind, the 
loss of which nothing can compensate. 

Rule 11 . —Be not regardless of the voice of the witness ; next to the 
eye, this perhaps is the best interpreter of his mind. The very design 
to screen conscience from crime, the mental reservation of the witness, 
is often manifested in the tone or accent or emphasis of the voice. 

Rule 111 . —Be mild with the mild, shrewd with the crafty, con¬ 
fiding with the honest, merciful to the young, the frail or the fearful, 
rough to the ruffian and a thunderbolt to the liar. Bring to bear all 
the powers of your mind not that you may shine, but that virtue may 
triumph, and your cause may prosper. 

Rule IV .—In a criminal, case, especially in a capital case, so long as 
your case stands well, ask but few questions, and be certain never 
to ask any, the answer to which, if against you, may destroy your 
client’s case unless you know the witness perfectly well, and know 
that his answer will be favourable, or unless you be prepared with 
testimony to destroy him, if he play traitor to the truth and your 

expectations. 
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Buie V .—An equivocal question is almost much to be avoided and, 
condemned as an equivocal answer. Singleness of purpose, clearly ex¬ 
pressed, is the best test in the examination of witnesses, whether they 
be honest or the reverse. Falsehood is not detected by cunning, but 
by the light of truth, if by cunning, it is the cunning of the witness, and 
not of the counsel. 

Buie VI ,—If the witness is determined to be witty or refractory with 
you, you had better settle that account with him first, or its items will 
increase with the examination. But be careful not to lose your temper ; 
anger is always either the precurser or evidence of assured defeat in every 
intellectual treat. 

Rule VII ,—Like a skilful chess-player, in every move fix your mind 
upon the combinations and relations of the game ; partial and temporary 
success may otherwise end in total and remediless defeat. 

Rule VIII ,—Never undervalue your adversary but stand steadily upon 
your guard : a random blow may b^ just as fatal as though it were 
directed by the most consummate skill, the negligence of one often 
cures and sometimes renders effective the blunders of another. 

Rule IX ,—Be respectful to the Court and to the Jury, kind to your 
colleagues, civil to your antagonist, but never sacrifice the slightest 
principle of duty to an overweening deference towards either. (** A Forum ** 
by David Paul Brovm), 

3. Taylor’s Hints 

Sxamination-in-chief :—“ Unless evidence of reputation be 
admissible, witnesses must, in general, merely speak to facts within 
their own knowledge, and they will not be permitted to express 
their own belief or opinion. Though a witness, in general, must 
depose to such facts only as are within his own knowledge, the law does 
not require him to speak with such expression of certainty as to 
exclude all doubt. For, whatever may be the nature of the subject, if 
the witness has any personal recollection of ihe fact under investiga¬ 
tion, he may state what he remembers concerning it; and leave the 
jury to judge of the weight of his testimony. If the impression on 
his mind be so slight as to justify the belief that it may have been 
derived from others, or may be some unwarrantable deduction of his 
own dull understanding or lively imagination, it will be rejected.” 

On some particular subjects, positiv'e and direct testimony may often 
be unattainable, and, in such cases, a witness is allowed to testify to 
his belief or opinion, or even to draw inferences respecting the fact 
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in question from other facts, provided these last facts be within his 
personal knowledge.*' 

** This mode of examination, however, chiefly prevails on questions 
of science or trade, where, from the difficulty, and occasional im¬ 
possibility, of obtaining more direct and positive evidence, persons of 
skill, sometimes called experts, are allowed, not only to testify to 
facts, but to give their opinions in evidence.** (Taylor's Evidence 12th Ed. Ss. 
1414-17y pp. 898—900). 


Cross-examitJation.— “ The exercise of this right (cross-examina¬ 
tion) is justly regarded as one of the most effacacious tests which the 
law has devised for the discovery of truth. By means of it, the 
situation of the witness with respect to the parties and to the subject 
of litigation, his interest, his motives, his inclination and prejudices, 
his character, his means of obtaining a correct and certain knowledge 
of the facts to which he bears testimony, the manner in which he 
has used those means, his powers of discernment, memory, and descrip¬ 
tion, are all fully investigated, ascertained, and submitted to the con¬ 
sideration of the jury who have an opportunity of observing his 
demeanour and of determining the just value of his testimony.** Taylor's 
Evidence 12ih. Edn.y s. 1419^ pp. 902). 


“ It is not easy for a witness, subjected to this test, to impose on a 
Court or jury, for, however artful the fabrication of falsehood may be, it 
cannot embrace all the circumstances to which cross-examination may be 
extended,”— (Taylor's Evidence^ 12th Ed. S. 1428^ p. 910). 


4. Powell’s Hints. —“ It is the duty of counsel to bgwng out 

clearly and in proper chronological order every relevant fact in support 
of his client’s case to which the witness can depose. This task is 
more difficult than may at first sight appear. The timid witness must be 
encouraged; the talkative witness repressed; the witness who is too 
strong a partisan must be kept in check. And yet counsel must not 
suggest to the witness what he is to say. An honest witness, how¬ 
ever, should be left to tell his tale in his own way with as little interruption 
from counsel as possible.”— (PowelVsy 10th Ed. p, 458), 

‘‘The objects of cross-exanciination are to impeach the accuracy, credibil¬ 
ity, and general value of the evidence given in chief; to sift the 
facts already stated by the witness, to detect and expose discrepancies, 
or to elicit suppressed facts which will support the case of the cross- 
examining party.” 
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** When the examination-in-chief has resulted in clear, conclusive, or 
unimpeachable evidence, it may be prudent for the adverse party not to 
cross-examine; for, in such a case, he may by so doing, instead of 
weakening the evidence, merely strengthen and confirm it. So, too, 
he will generally not cross-examine a witness whose evidence he admits, 
or which cannot possibly injure his case. Reckless cross-examination, 

moreover, often lets in evidence which before was not admissible.**_ 

{Poioelh 12ih Ed, p. 463), 

6- Norton’s Hints- —“ Cross-examination, though a very powerful, 
is also a very dangerous, engine. It is a double-edged weapon, and 
as often wounds him who wields it, as him at whom it is aimed. To 
wield it to advantage requires great practice and natural tact. In tlie 
bands of the raw and inexperienced advocate, we frequently see it 
do more injury than good to his cause. Yet it is in this branch of 
forensic practice that the youthful advocate is most eager for display. 
The old and wary pleader remembers that the witness is hostile to 
him, and is perhaps on the watch to inflict damage on his cause.” 

Every question is likely to give such a witness an opportunity 
of clinching the nail he has driven before, if not of starting new 
matter, which the examination-in-chief may not have elicited, but which 
may be further pursued on re-examination. Therefore, unless there is 
some very good ground for believing that the witness can be broken 
down, or convicted of falsehood, it is rarely good policy to submit 
him to a severe cross-examination. Sometimes a cross-examination is 
little more than affection, in order that the pleader may not seem to 
let the witness go without question, as if he were totally impregnable: 
and a few questions are added to shake his credit, or show the weakness of 
his memory.*’ 

** Sometimes too, a cross-examination may have the fishing object of 
eliciting some haphazard reply, which will open up matters favourable 
to the examiner on further pursuit. But generally speaking, cross- 
examination is to be warily approached, and the way carefully felt. 
Its use should be sparing, yet in mofussil practice the cross-examina¬ 
tions are scarcely less remarkable for their length than the utter irrelevancy 
and futility of their character ”.—{Norton on Evidence, 3rd Ed. S. 418, p. 222). 

6. Best’s Hints :—But if cross-examination be a powerful engine, 
it is likewise an extremely dangerous one and often recoils fearfully even 
on those who know how to use it. The young advocate should relKct 
that if the transaction to which a witness speaks really occurred so 
CQRst^nt is the operation of the natural sanction of truth that he 19 
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almost sure to recollect every material circumstance by which it was 
accompanied and the more his memory is probed on the subject, the 
more of these circumstances will come to light, thus corroborating, 

instead of shaking, his testimony.Hence it is a well-known rule 

that a cross-examining advocate ought not in general, to ask ques¬ 
tions the answers to which, if unfavourable, will be conclusive against 
him, as for instance in a case turning on identity, whether the witness 
is sure or will swear that the accused is the man of whom he is 
speaking. The judicious course is to question him as to something, or 
even more remote matters, which may show that he is mistaken, that 
his memory is not good, etc .—(Best on Evidence, Paro 660), 

7. Wlgmore’s Hiilts- —“ You can do anything said Wendell 
Phillips, “ with a bayonet except sit upon it.” So a lawyer can do any¬ 
thing with a cross-examination if he is skilled enough not to impale his 
cause upon it. (Wigmore, Para 1367). 

** The great axiom of the art of cross-examination is that it is a 
contingency whether the facts that will actually be expected will be 
favourable or unfavourable to the cross-examiner’s purposes. It is here 
that the art of cross-examination enters. On this hang-all the lesser rules 
of the art. Hence it is that it must call to its aid so many other 
elements besides mere knowledge of law. Experience of human nature, 
judgment of chances, knowledge of the case, tact,—all these things, 
and more, have to do with the art. Yet the theory of the process 
underlies and influences at every point. To cross-examine or not to 
cross-examine, that is the fundamental question which springs from 
the essential nature of the process and arises anew for every part of every 
witness’s testimony. The greatest cross-examiners have always stated this 
as the ultimate problem.”-— (Wigmore, Para 1368). 

B. RELEVANT PROVISIONS OF LAW. 

S. 137- Examination-in-ch.ief* —The examination of a witness 

by t!ie paity who calls him shall be called his examination-in-chief. 

Cross-exammation. —The examination of a witness by the adverse 
party shall be called his cross-examination. 

Re-examination. —The examination of a witness, subsequent to the 
cross-examination by the party who called him, shall be called his re¬ 
examination. 

S* 138. Order of examinations-— Witnesses shill be first 

examined-in-chief, then (if the adverse party so desires) cross-examined, then 

)if the party calling him so desires) re-examined. 
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The examination and cross-examination must relate to facts but the 
cross-examination need not be conhned to the facts to which the witness 
testified on his examination-in-chief. 

The re-examination shall be directed to the explanation of matters 
referred to in cross-examination ; and, if new matter is, by permission of 

the Court, introduced in re-examination, the adverse party may further 
cross-examine upon that matter. 

S. 139> Cross-examination of person called to produce a 

document. —A person summoned to produce a document does not 
become a witness by the mere fact that he produces it and cannot be cross- 
examined unless aud until he is called as a witness, 

S- 141. Leading questions .—Any question suggesting the answer 

which the person putting it wishes or expects to receive is called a leading 
question. 

S. 142. When they must not be asked- —Leading questions 
must not, if objected to by the adverse party, be asked in an examination- 

in-chief, or in a re-examination, except with the permission of the 
Court. 

The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, been already 
sufficiently proved. 

S. 143- When they may be asked- —Leading questions may 
be asked in cross-examination. 

S. 146- Questions lawful in cross-examination-— When a 

witness is cross-examined, he may, in addition to the questions hereinbefore 
referred to, be asked any questions which tend— 

(1) to test his veracity, 

(2) to discover who he is and what is ids position in life, or 

(3) to shake his credit, by injuring his character, although the answer 
to such questions might tend directly^or indirectly to criminate him or might 

expose or tend directly or indirectly to expose him to a penalty or for¬ 
feiture. 

S. 147. When witness to be compelled to answer-—If « ny 

such question related to a matter relevant to the suit or proceeding pro- 
visious of Section 132 shall apply thereto. 
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S. 148* If any such question related to a matter not relevant to the 
suit or proceeding, except in so far as it affects the credit of the witness by 
injuring his character, the Court shall decide whether or not the witness 
shall be compelled to answer it, and may, if it thinks fit, warn the witness 
that he is not obliged to answer it. In exercising its discretion, the Court 
shall have regard to the following considerations :— 

(1) such questions are proper if they are of such a nature that the 
truth of the imputation conveyed by them would seriously affect the opinion 
of the Court as to the credibility of the witness on the matter to which he 
testifies: 

(2) such questions are improper if the imputation which they convey 
relates to matters so remote in time or of such a character, that the truth 
of the imputation would not affect, or would affect in a slight degree, the 
opinion of the Court as to the credibility of the witness on the matter to 
which he testifies: 

(3) such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness’s 
character and the importance of his evidence : 

(4) the Court may, if it sees fit, draw, from the witness’s refusal to 
answer, the inference that the answer if given would be unfavourable, 

S. 149* Question not to be asked without reasonable 

ground. —No such question as is referred to in Section 148 ought to be 
asked, unless the person asking it has reasonable grounds for thinking that 
he imputation which it conveys is well-founded. 

Illustrations. —(a) A barrister is instructed by an attorney or vakil that 
an important witness is a dakait. This is a reasonable ground 
for asking the witness whether he is a dakait, 

(6) A pleader is informed by a person in Court that an important 
witness is a dakait. The informant, on being questioned by the 
pleader, gives satisfactory reasons for his statement. This is 
a reasonable ground for asking the witness whether he is a 
dakait, 

(c) A witness, of whom nothing whater is known, is asked at random 

whether he is a dakait, There are no reasonable grounds for the 
question. 

(d) A witness, of whom nothing whatever is known, being questioned 

as to his mode of life and means of living, gives unsatisfactory 
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answers. .This may be a reasonable ground for asking him if be 
is a dakait. 

S* 164. Question by party to bis own witness* —The Court 

may, in its discretion permit the person who calls a witness to put any 
questions to him which might be put in cross-examination by the adverse 
party. 


S* 155* Impeaching credit of witness- —The credit of a 

witness may be impeached in the following ways by the adverse party or, 
with consent of Court, by the party who calls him :— 


(1) by the evidence of persons who testify that they, from their 
knowledge of the witness, believe him to be unworthy of credit; 

(2) by proof that the witness has been bribed, or has accepted the 
offer of a bribe, or has received any other corrupt inducement to give his 
evidence; 

(8) by proof of former statements inconsistent with any part of the 
evidence which is liable to be contradicted ; 

(4) When a man is prosecuted for rape or an attempt to ravish, it may 
be shown that the prosecutrix was of generally immoral character. 


lEiXplanation*—A witness declaring another witness to be unworthy 
of credit may not, upon his examination-in-chief, give reasons for his belief, 

but he may be asked his reasons in cross-examination, and the answers 
which he gives cannot be contradicted, though, if they are false, he may 
afterwards be charged with giving false evidence. 


ILLUSTRATIONS. 

(а) A sues B for the price of goods sold and delivered to B. C says 
that A delivered the goods to B. 

Kvidence is offered to show that, on a previous occasion, he said that 
he had not delivered the goods to B, The evidence is admissible. 

(б) A is indicted for the murder of B. 

C says that B, when dying, declarated A had given B the wound 
of which he died. 

Evidence is offered to show that, on a previous occasion, C said that 
the wound was not given by A^df in his presence. 

The evidence is admissible^ 
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S. 165, Judge’s power to put questions^r order produc- 

tion.^The Judge may, in order to discover or obtain proper proof of 
relevant facts, ask any question he pleases, in any form, at any time, of any 
witness, or of the parties about any fact relevant or irrelevant; and may 
order the production of any document or thing ; and neither the parties nor 
their agents shall be entitled to make any objection to any such question or 
order, not, without the leave of the Court, to cross-examine any witness 
upon any answer given in reply to any such question. 

Provided that the judgment must be based upon facts declared by 
this Act to be relevant, and duly proved : 

Provided also that this section shall not authorise any Judge to compel 
any witness to answer any question or to produce any document which such 
witness would be entitled to refuse to answer or produce under Section 121 
to 181, both inclusive, if the question were asked or the document were 
called for by the adverse party : nor shall he ask any question which it 
would be improper for any other person to ask under Section 148 or 149 
nor shall he dispense with primary evidence of any document, except in the 
cases hereinbefore excepted. 

C. QUESTIONS TO BE ATTEMPTED. 

1. Identification of dead bod y —If the face and features 
of the deceased person are decipherable no difficulty can arise for 
its identification by those who were related to him or known to him. 
If the body cannot be readily identified, photographs are taken for 
being shown later to the persons expected to make him, out. Difficulty arises 
when the body is in an advanced state of decomposition or when it is 
found in a mutilated condition or when only parts or fragments of the 
body are discovered. 

Each case will be determined on its own circumstances. Speak- 

generally, however, the following points afford the means or indicia 
to identify : 

Age, Sex, Features, Eyes, Teeth, Complexion, Stature, Birth¬ 
marks, Tattoo marks, Deformities, Injuries, Scars—these may be called 
physical peculiarities. 

To these may be added : Clothes and ornaments, worn by the 
deceased when last seen alive which often help other modes of identifi¬ 
cation in the light of circumstances. 

2. Identification of culprits, in daylight occurrences.— 

If the occurrence took place in broad daylight there is little scope 

I 
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for cross-examination, except it be to test the veracity of the -fit¬ 
ness by means other than that of identification. General questions 
may be put such as the following :— 

Q. You are related to the complainant's or the deceased’s party 
in such and such way (acting upon instructions). 

Q. You are not on good terms with the accused (as per ins¬ 
tructions). 


Q. Your house is long way off from the place of occurrence, 

Q. Why did you pass that way ? 

Q. Is there no other route to the place where you were going ? 

Q. (If the witness says be had such and such business) did 
you attend that business ? Was it done or no ? and you 
never attempted it again ? 

Q. You kept at a distance or went near to rescue the 
victim of the offence ? 


Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 


You got no injury on your person. 


Then you stood there just as a spectator and did nothing. 
How many men had in all collected there ? 


Did you try to catch the culprits ? 

Had you any weapon in your hand ? 

Did the occurrence take place in or near a populated town 
or village ? 

Who are the persons living in the vicinity : did they come 
up, name them ? 

When did you make your statement before the Police. 
(Apply for a copy under Section 162 Cr. P. C.) 

You have stated today that.did you state that 

much before the Police ? (Compare carefully the state¬ 
ment in Court and point out the discrepencies, if any, 
thus detected. It may be borne in mind that every 
passage to be confronted has to be put to the witness 
and his answer recorded (the passages being marked by 
the Magistrate as a to a in £x, D/A. 


3. Identification of cxilprits in case of night 

OCCnrrenoes* —Incase of serious occurrences at night, there are many 
aspects physical and psychological which have to be kept in view. 
Literature would be found in the chapter VI headed “ Identification by the 
amount of illumination ”, For the sake of facility, the following 
passages are reproduced hereunder * 
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“ The power to identify said Raza J, in Baehchu v. Emperor^ 
“ varies according to the power of observation, and observation may 
be based upon small minutiae which a witness cannot describe him¬ 
self or explain. It is impossible to lay down any useful principles 
as to the exact amount of identification which is required in any 
particular case.” 

Similarly, it is difficult] to generalise the standard by which 
to measure the amount of illumination necessary for identification. 
Each case is to be judged on its own merits. However, the following 
are some of the points or hints which can well be kept in view, 
before the witnesses as to identification of culprits are believed or a 
finding in that respect is arrived at. 

For example ;—(i) Did the occurrence take place in broad day¬ 
light or at night and if the latter, was the night dark or 
partially dark, or bright by moonlight or lit by artificial lights ? 

(«) The amount of confusion and consternation that prevailed ? 

(m) The time taken up by the offenders, in committing the 
crime ? 

(id) Could the victim or witnesses observe the offenders from 
close quarters ? 

(u) In the case of known offenders, whether the names were 
given out at once or so soon after the occurrence as to 
make collaboration improbable ? 

(ui) In the case of unknown offenders, whether any description 
of their features was given at an early state, say, in the 
First Information Report ? 

(vii) Was there any peculiarity about the features or apparel 
of the culprits so as conspicuously to fix the impression in 
the minds of the lookers-on ? 

(viii) When was it that the identification parade was held, and 
whether all precautions had been taken to keep the accused 
away from the observation of the witness ? 

{ix) Who are the witnesses testifying to the satisfactory charac¬ 
ter of the said identification ? 

(a:) How did the identifying witnesses fare in Court ? Lastly, 
what is the standard by which the Court is to determine 
t^he evidence as sufficient for cpnvictjpn or otherwise ? 
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i>j • ‘^Considerations, such as these, serve as an aid to adjudication, but 
no hard and fast rule can be laid down, as it is always a question 
of fact whether in any particular case the evidence produced is satis¬ 
factory and convincing or otherwise. 

However, there are two sources from which valuable help can be 
derived, and they are :—first, theories of medical jurists about the 
amount of light required for identification, and next judicial decisions 
in cases of all sorts with light, dim light or no light.** 

i \ 

Considerations, such as these, also enable the cross-examiner to 
frame his own questions, varying with the circumstances of the case 
in hand. One thing important is to picture to yourself the situation 
and if that is rightly done, questions will automatically follow. How¬ 
ever here are a few samples :— 

Q. It was a dark night 1 suppose. 

Q. (If the witness says it was moonlit) what was the date 
of the lunar month) (Take up the Calendar and see for 
yourself the time of the rising of the moon). Then elicit 
the exact time of occurrence. 

Q. Was it cloudy at that time ? 

You saw a good deal of commotion going on, 

Q. You kept at some distance afraid of being attacked 
yourself. 

Q. If you did go near, how did your fare ? Did the assailants 
leave you alone or gave you a beating ? any injuries ? 

Q. There were a number of oflfenders running about here and 
there. 

Q. As soon as people of the village arrived they ran away, 

Q. How long did the whole occurrence last ? 

Q. So you caught a fleeting glimpse of them only. 

Q. You didn’t pursue them, nor did any body else ? 

Q. A number of persons collected there. Can you name any 
of them ? 

Q. You could not discern the features of the culprits in that 
state of excitment, I mean, you could not have a clear impres 
sion of their appearance. 

Q. You can’t say who gave which blow. 

Q. You can*t say what part each played. 
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Q. What did the other witnesses do and what you all com¬ 
bined did at the time ? 

Q. Do you belong to that locality or happened by chance to 
come there ? If so, how ? 

In cases of identification parades :— 

Q. How long after the occurrence were you called ? 

Q. You didn’t know any of the offenders ? 

Q. You had no chance of seeing them again till they appeared 
at the identification parade. 

Q. You gave no description of them in the statement to 
Police (compare the statement), 

Q. You were called to the Police station and told that you 
had to identify the offenders at a parade. 

Q. The other witnesses were also with you then. 

Q. Did you exchange notes with the Police or the witnesses ? 

Q. Some policemen took you to the Jail or the place where 
the parade was to be held. 

Q. Some policemen called you in. 

Q. How many persons there were at the parade ? 

Q. How were they dressed—any thing special you noticed there ? 

Q. How long did you take to pick outso and so. 

Q. Some of the accused raised objections there and then ? 

Q. Did you state to the Magistrate that the person picked out 
had done this and done that at the time of occurrence (compare 
the identification record memo. Take a copy of the statement 
of the witness and put to him the discrepancies discovered). 

4. Identificatioti of Oloth-pieces claiimod. by a shop¬ 
keeper. 

Q. Have you got any mark of yours on this piece ? 

Q, It bears the stamp of the Mill only or it does not bear 
(as the case may be), 

Q. It does not bear the stamp of your shop. 

Q. Such pieces can be had anywhere in the market. 

Q. You are not the sole agent for the sale of such pieces. 

Q, Can you produce the invoice with which you received these 
pieces ? 
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Q. What is the price of this piece ? 

Q. Many people have been purchasing such a one from your 
shop. 

Q. They can also buy likewise from any other shop. 

Q. If the accused says he bought this piece at another shop 
you wouldn’t be able to contradict him. 

Q. Have you shown this piece in the list of stolen property 
given by you to the Police ? (List to be referred to for 
verification). 

Q. Any statement before the Police ? 

5- Identification of wearing apparel claimed by the 
complainant.— 

Q. Have you got any special mark of yours on this article ? 

Q, It doesn’t bear any label of your initials nor any initials 
are sewn or printed thereon. 

Q, (If the witness says it bears some Dhobi marks)—you keep 
changing Dhobies now and again. Dhobies keep changing 
their marks as owners change. Dhobi may also give a 
mark to clothes of A. B. C. which formerly was the 

mark put on the clothes of X. Y. Z. (Similar questions 

are to be put to the Dhobi witness if any). 

Q. What is the price of this clothing ? 

Q. What is your position in life ? 

Q. Your people do not ordinarily wear clothes of this 

kind, do they 7 

Q. Any special reason for this costly apparel 7 

Q. (In case there is apparent disproporition between the 

clothing and the stature of the claimant)—will you please 
put it on 7 

Q. You can’t name the tailor who sewed it at least you have 
no recollection of it. 

Q. Did you show it in the list of stolen property (List to 
be referred to). 

Q. When did you make a statement before the Police 7 
(Compare it for date and discrepanies), 

6. Identification of ornaments.— 

Q. Have you got any special mark of yours on this ornament 7 

Q. Such ornaments are commonly worn by women of your class. 
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Q. They can also be had ready made in the market. 

Q. Was this one made to order or you purchased it ready made. 

Q. If ready made from whose shop ? 

Q. Was anything put in writing at that time ? 

Q. If you got it made name the goldsmith. 

Q. How long ago it was made ? 

Q. How long it has been used ? 

Q. How much did it cost you ? 

Q. Can you give its weight ? 

Q, What is your position in life ? 

Q. Can you, or did you produce any sample like it before the 
Police ? 

Q. Did you show it in the list of stolen property (List to be 
referred to). 

Q. Was this ornament shown to you by the Police as a single 
article or was it mixed with a number of others—how 
many of that kind ? 

Q. You won’t be able to pick it out if now it is mixed up— 
say with ten other ornaments of this description. 

7. Identification of house-hold articles.— 

Q. Have you got your name or initials on this vessel or utensil ? 

Q. You have no special mark of yours on it. 

Q. Such utensils are commonly used by the people of your 
locality. 

Q. They can be had in the market, 

Q. They can be found in any household in any number, 

Q. When did you purchase it and for what price ? 

Q. Did you show it in the list of stolen property—(List to be 
referred to). 

8. Identification of animals.— 

Q. How do you claim this animal to be yours ? home-bred or 
bought from some one ? 

Q. (If the latter) from whom did you buy it ? When and 
where ? 

Q. Any witness to that transaction ? 
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Q. Any writing or receipt of the money you paid ? 

Q. Did you produce that writing or that receipt before the 
Police ? 

Q* If no writing and no receipt, why not ? 

Q, Did this animal go astray or was it stolen ? • 

Q. Did you make a report at the Police-station ? 

Q. Did you give the description of it to the Police with the 

F, I. R, or in the statement made. (Take a copy and 
compare), 

Q. Was the animal let loose to go to its stable or cattle-pen, 

Q. From which distance ? 

* 

Q. In whose presence did it enter your cattle-pen of its own 
accord ? 

Q. What is the age of the animal ? 

Q, Have you got any special mark or brand on it ? or sheep are 
like sheep and goats are like goats. 


9. Identification of tracks or foot-prints.— 

{Qtiesiions to be put to a tracker,) 

Q. How long an experience have you got in tracking ? 

Q. Have you successfully traced any culprit or animal ? 

Q. In how many cases have you appeared as a witness ? 

Q. How long after the occurrence were you called to the 
scene ? 

Q. It appeared that many people had collected at the spot. 

Q. How did you single out those you thought were foot-prints of 
culprits ? 

Q. What sort of ground it was on which impressions were 
left? 

Q. Were any foot-points covered ? if so. when and how many ? 

Q. Was any offender caught on his heels ? 

Q. Was any property recovered as a result of tracks beinv 
traced ? 

Q. Were the foot-prints shod or bare-footed ? 

Q. Describe the shoes, if shod. 
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Q. Give the measurements, 

Q. Did you notice any peculiarity in the feet or gait ? 

Q. Did the footprints indicate whether the person was walking 
or running ? 

Q. Is there any difference in prints if the man is carrying a 
load ? 

Q. Did you give the measurements and pecularities of the foot¬ 
prints when you made a statement before the police— 
(Procure a copy and compare). 

Q. {In case of test parades ).—How long after your having seen the 
tracks at the spot» did you identify any tracks at the 
parade ? 

Q. How did the impressions you marked differ from others along 
side the same ? 

Q, Did you go to the thana ? If so, when ? 

Q, Who gave you information that the foot-prints were to be 
‘ compared ’ as they say ? 

Q. Did a constable come and call you to the parade ? 

Q. How many other persons had been made to walk with the 
suspects ? 

Q, Will you be able now to pick out the foot-prints of the accused 
if they were made to walk along with some other persons in the 
Court premises,—(Proceed on instructions before you try this 
experiment). 


10, Identification of Hand-writing.— 

(Questions to the expert.) 

Q. May I know your qualifications ? 

Q. Have you worked in any firm of experts in hand-writing; 
so, how long ? 

Q. Did any Judge or Magistrate pass adverse remarks against 
your opinion, z.e., have there been any cases in which your 
opinion has not been followed ? 

Q, Which are the languages you are conversant with—those you 
know intimately and those you know slightly ? 

Q. Some of the Indian languages you do not know at all. 

Q. Name those which you can read and write. 
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Q. 

Q. 

Q. 
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Did you co 
writing ? 


M 


pare the writing in question with any standard 


Describe the points of similarity and dissimilarity in the ques¬ 
tioned document and the admitted one. 


The writings of the same person may appear to differ, if he 
wrote with a bad pen or bad ink or on a different paper. 

Writings may also differ if written calmly or in a hurry, in 
state of excitement or when well-composed ? 

Describe the writer’s habits of writing, describing pen-pause, 
pen-pressure, pen-lift, space between lines and between 
words. 

Is not this signature forged ? 

Is it that some one had penciled it on a tracing and then 
written over it ? 


Are not these letters over-written, changed or interpolated ? 
Has the forger been trying to copy someone’s writing. 

Do you mark the tremor ? This is not the natural way of 
writing. 

Did any oflBcer of the Police Department or C. I. D. see 

you at your office some days before you came to the 
Court ? 


Did this party or that party take your opinion 
before citing you as a witness ? 


privately 


Did you give him an assuranc 
his claim wholly or in part ? 


that you would support 


What about your fees for the preliminary work and for 

opinion and for attending the Court—who paid the same or 
will pay ? 


D. QUESTIONS WHICH MAY BE PUT TO A MEDICAL WITNESS 

1. In a caso of supposod doatli by wounds or blows*— 

I. Did you examine the body of_, late a resident 

of____; and, if so, what did you observe ? 

II, What do you consider to have been the cause o* death? State 
your reasons. 

IH. Did you find any external marks of violence on the body ? If 
so, describe them. 
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IV. Are you of opinion that these injuries were inflicted before or 
after death ? Give your reasons. 

V. Did you examine the body internally ? Describe any unnatural 
appearance which you observed ? 


VI. You say that in your opinion_was the cause of 

death; in what immediate way did it prove fatal ? 


VII. Did you find any appearance of disease in the body. 

VIII. If so, do you consider that, if the deceased had been 
this disease, the injuries would still have proved fatal. 


free fro 


II 


IX. Do you believe that the fact of the suffering from this disease 
lessened his chance of recovery from the injuries sustained ? 

X. Are these injuries taken collectively or is any one of them ordi¬ 
narily and directly dangerous to life ? 

XI. Have they been caused by manual force or with a weapon ? 

XII. Did you find any foreign substance in the wound ? 

XIII. By what sort of weapon has the wound been inflicted ? 

XIV. Could the injuries have been infiicted by the weapon now before 

you (No._in the Police charge sheet) ? 

XV. Could the deceased have walked so far, or spoken, etc., after the 
receipt of such injury ? 

XVI. Have you chemically, or otherwise, examined the stains on 

the weapon, clothes, etc., now before you (No.___in the Police 

charge sheet) ? 

XVII. Do you believe the stains to be those of blood ? 

XVIII. What time do you think elapsed between the receipt of the 
injuries and death? 

XIX. What was the direction of the wound, and can you form an 
opinion as to the position of the person inflicting such a wound with respect 
to the person receiving it ? 

XX. Is it possible for such a wound to have been inflicted by any one 
on his own person ? Give your reasons. 

XXI. Give precise direction of the wound (in gunshot wounds). 
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XXn. Did the appearance of the wound indicate that the gun had 
been discharged close to the body or at some distance from it ? 

XXin. Did you find any slug. buUet, wadding, etc., in the body ? 

XXIV. Do you think it possible that you could have mistaken the 

aperture of entrance for that of exit ? {Lahore High Court Rules and Orders 
Cftap. 18-D), 

2. In a case of supposed infanticide.— 

I. Did you examine the body of a male/female child sent to you by 

the District Superintendent of police on the_of 19 ? 

II. Can you state whether the child was completely born alive or bom 
dead ? State the reasons for your opinion. 

III. What do you consider to'have been the cause of death ? Give 
your reasons. 

rV. What do you believe to have been the uterine age of the child ? 
State your reasons. 


V, What do you believe to hnve been the extra-uterine age of the 
child ? Give reasons. 

VI. Did you find any marks of violence or other unusual appearances 
externally ? If so, describe them accurately. 


VII. Did you find any morbid or unusual appearances on examination 
of the body internally? If so, describe them securately. 

VIII. Do you believe the injuries you observed to have been inflicted 
before or after death ? Give reasons. 

IX. Can you state how they were inflicted ? Give reasons. 

X. Do you consider that they were accidental or not? Give 
reasons. 

XI. Had the infant respired fully, partially, or not at all ? 

XII. Did you examine the person of____the alleged 

mother of the infant ? If so, have you reason to suppose that she was 

recently delivered of a child ? Can you state approximately the date of her 

delivery? Give reasons. (Lahore High Court Rules and Orders, Chap 

18-D,) 


o. jjx a oase of supposed death by hani^ing or straneu 
lation.— 

I. Did you examine the body of 

And if so, what did you observe ? 




, late a resident 
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II. What do you consider to have been the cause of death ? State the 
reasons for your opinion. 

III. Did you observe any external mark of violence upon the body ? 

IV. Did you observe any unnatural appearances on examination of the 
body internally ? 

V. Was there any rope or other such article round the neck when you 
saw the body ? 

VI. Can you state whether the mark (or marks) you observed was or 
were caused before or after death ? 

VII. By what sort of articles do you consider the deceased to have 
been hanged (or strangled) ? 

4 > 

VIII. Could the marks you observed have been caused by the rope or 

other article now before you (No._of the Police Charge 

sheet). 

IX. Do you think that this rope could have supported the weight of 
the body ? 

I 

X. Would great violence be necessary to produce the injuries you 
describe? (If rangulation). {Lahore High Court Rules and Orders, 
Chap, 18*D,) 


-:o;- 

• » 

} 


Finis. 


ADDENDUM TO APPENDK ‘‘B» 

(/n eoniintuUion of page 209), 

VII. BENGAL POLICE REGULATIONS 

{Extracts from the Edition of 1943), 

A. IDENTIFICATION OF SUSPECTS. 

(a) Proceedings in the presence of specified persons.— 

Whenever it is necessary to submit a person suspected to have been 
concerned in any ofence to identification, the proceedings should be conduc- 
ted whenever possible in the presence of a Magistrate, or of a Sub-Registrar 
or, if no such officer is available, in the presence of two or more respectable 
persons not interested in the case, who should be asked to satisfy themselves 
that the identification has been conducted under conditions precluding 
collusion. 

Precautions. —The identification proceedings should be undertaken as 
soon after the arrest of the suspected person or persons as possible, and care 
should be taken that before the commencement of the proceedings the 
identifying witnesses are kept in charge of a court peon or other person, not 
being a police officer, at such distance from the place where the proceedings 
are held as to have no chance of seeing the suspects. The suspected persons 
should, if possible, be paraded along with 8 or 10 persons, or, if there are 
more than one suspect, with as many as 20 are 80 persons, similarly 
dressed and of the same religion and social status. Care should be taken 
that the mixing up of the suspect or suspects with the other persons does 
not take place in view of the police officers and the witnesses. 

Each identifying witness should then be brought up singly in charge of 
the Magistrate's orderly or some other person, not being a police officer, to 
pick out the accused if he is able to do so. The identification by such wit¬ 
ness should be conducted out of sight and hearing of other witnesses. If 
there is any fear that the identifying witnesses may be subjected to threats 
or injury, should they become known to the suspects or to their friends, the 
witnesses should be allowed to view the persons paraded fiom a place where 
they themselves cannot be seen, as for instance through a window or an 
opening in a door or a wall. When the officer conducting the identification 
has satisfied himself that no communication between the police and the 
>^itnes^es was possible, he should give certificate to this effect. 
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(6) Statement to be prepared- —A statement in B. P. Form No. 
45 should be prepared when suspects are presented for identification, and 
when the identification is not held in the presence of a Magistrate, the 
witness should be prepared to testify to the fairness of the manner in which 
the identification was effected in the proper columns. 


(c) Proceedings when to be held-—These regulations apply only 
to instances in which suspects have been arrested and have to be confronted 
with witnesses who express themselves able to recognise them bj' appear¬ 
ance, although not previously acquainted with them. When, as frequently 
happens, the complainant or other witness states that amongst his assailants 
he recognised certain persons of his acquaintance, either by their appearance 
or bytheir voice, his credibility is a matter for the courts and no 

departmental rules can become applicable. 


(d) Object- —It should be borne in mind that the primary object of 
identification proceedings is to test the ability of the witness to identify 
suspected person and to ascertain whether there is sufficient evidence to place 
him on trial. A Magistrate is chosen merely as a person whose impartiality 
and honesty is less likely be called into question by the defence when the ease 
is under trial, and when conducting the proceeding he is not acting in a 
judicial capacity (unless the case is under trial befwe him). It is not his 
duty therefore, to record statements or put questions to suspects or 
witnesses except such as are necessary for the purpose of identification. 
While on the one hand, the identification should be conducted with complete 
fairness and impartiality, on the other hand, no attempt should be made to 
confuse or puzzle a witness or to create conditions which would render a 
witness who is honestly capable of identifying incapable of doing so. 


(e) Proceedings where to be held ?-Test identification shall, 
whenever circumstances permit, be held inside the jail. The above 
rules are applicable in the case of an under-trial prisoner or a suspect m 
jail Men on bail shall not be mixed up with undertrial prisoners except 
with the permission of the Magistrate. In the case of confessing 
accused, separate test identification parade shall be held unless the 
Magistrate insists that it is essential to mix confessing with non-confessing 
accused and hold the test identification parade simultaneously. In sub- 
divisional jails the accused shall, if necessary, be mixed up with outsiders 
for holding the test identification therein, as very few under-tria 
prisoners of similar nature and of the same social status are available 

there for the purpose. 

(f) Custody of arrested persoos.-lu rioting or other cases the 
police^shall keep the persons arrested during «ie occurrence distinct from 

those arrested afterwards on suspicioji of having taken part i it- 
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Police officers shall use the utmost care to prevent the identity of rioters and 
other offenders caught in the act from being impugned at the trial. The names 
of the offenders and of the persons arresting or identifying them shall be 
recorded as soon as possible in nil cases, before the prisoners are removed in 
custody from tlie spot, and the place and hour of arrest shall be most 
accurately noted. Offenders caught red-handed shall be kept quite distinct 
from those arrested on suspicion, 

(g) Accused person refusing to be paraded. -When a suspect 

refuses to attend a test identification parade no action can be taken in the 
absence of any evidence other than evidence of identification. When 
however, there is other evidence against a suspect and he refuses to appear 
at a test identification parade, he shall be sent for trial on the strength 
of such other evidence. Daring the trial, evidence of such refusal shall 
be led in favour of the prosecution. At the time of trial, the suspect will 
be in the dock and available for identification by the witnesses. Whenever 
a suspect refuses to attend a test indentification parade, the Magistrate 
holding the parade shall be requested to make an appropriate note of the 
fact in B. P. Form No. 45 and, if the suspect is later sent for trial, the 
Magistrate shall be examined as a witness to prove the refusal. (Beng. PoL 
Rfg. 282 .). , 

B. PREVIOUS CONVICTIONS. 

1. (a) Method of proving. —If, on the return of the search slip 
from the Finger Print Bureau, it is found that previous convictions have 
been trac- ed against the accused, the investigating officer shall be imme¬ 
diately informed and the Court officer shall take steps, where necessary, to 

prove the previous convictions under section 511 of the Code of Criminal 
Procedure. 

(6) In the case of a person who has been previously convicted more 
than once, it will generally suffice to prove the last conviction only, provid¬ 
ed that the former convictions were proved in that case and are nioiitioned 
in the judgment. {Beng, Pol. Reg^ 

2. Method of proving identity of accused.— The identity 

of the accused should ordinarily be proved by the evidence of a police 
officer who is coguizant of the previous conviction, or by a jail officer who 
can recognize the accused as the prisoner who underwent the previous 
sentences of iinprisonmcut; but if such witnesses cannot be obtained, 
identity may be proved under section 45 and 73 of the Indiaii Evidence 
Act, 1872, by means of expert evidence, for wliieli purpose the record slip 
must bo obtained from the bureau by which the accused was traced and the 
services of an “ expert *’ requisitioned from the provincial bureau. (Bens. 

Pol, Reg^ 452). 



Latest Rulings 

[Upto February 1947] 

Page 38. 14A. Character of accused wholly irrelavent.— 

It is an elementary principle of law that no Court should be influenced 
by any knowledge it derives from any source except the legal evidence pro¬ 
duced before it. In this case, the Magistrate was influenced by the 
knowledge he derived from a perusal of the confidential Police record of the 
accused: 

Held that in a Criminal trial the character of an accused person is 
wholly irrelevant unless the accused has given evidence of good character, 
vide S. 53 of the Evidence Act. Gaya Lai v. Emp^ (Oud.) 47 Cr. L. J. 588. 

Page 55. 20A. Magistrate himself examining finger¬ 
prints—expert should have been called.— When the Magistrate 

took upon himself the function of an expert by examining finger prints 
on certain papers : 

Held that the Magistrate may have studied the art of examination of 
finger-prints, but the proper procedure in such cases is to examine a finger 
print expert, for the Magistrate by himself comparing the finger-prints 
rendered himself a witness in the case. 

Bibi Zainab v. Anwar Khan, A. I. R. 1946 Pat. 101, 226 I. C. 43, 47 
Cr. L. J. 821 . 

Pagh 121. 9A. “ Panchnama ’’ of identification can be used 
for refreshing memory. — s. 159 of the Evinence Act does not require 
that the writing which is used by a witness to refresh his memory should 
itself be admissible in evidence. Therefore, a panchnama of identification 
written by police-officer and read over to the witness at that time can be 
used by the latter to refresh his memory. 

Emperor v. Mahadeo Dewoo^ A. I. R. 1946 Bom. 189, 47 Bom, L. R* 
992, 224 I. C. 261, 47 Cr, L. J. 590. 

Page 129. 34- Dying declaration at identification parade- 

admissible*—S. 63 (2) of tht Bombay City Police Act (IV of 1902) 
excludes dying declaration from the prohibition contained in clause (1) 
thereof; consequentlly, a statement made by the deceased pointing out his 
assailant at an identification parade held by the Police is admissible as a 
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d 3 ring declaration under S. 82 (I) of the Evidence Act, Emperor v, Mahadeo 
Dewoo, A. 1. R. 1946 Bom. 189, 4, Bom. L. R. 992, 224 I. C. 261, 47 Cr. 
L. J. 590. 

Page 144, 22. Test identification held after 16 months 

—of no value.—If the identifying witness knows the accused, he would 
have no difficulty in picking him out at a test identification whereas if he 
did not, it is difficult to believe that he really remembers a strange face 
seen at night after a year and four months. Little or no value can be 
attached to such an identification. 

Djcarka Singh v. Emp. (Pat.) 47 Cr. L. J. 780. 

Page 152, 22. Circumstances suspicious—identification 

not acceptable- —Iheir Lordships observed : (t) Identifications in Jail are 
of Considerable value when the conduct of the investigation by the Sub- 
Inspector gives the Court confidence in the corretness of his methods. We 
must say that the investigation in this case inspires us with very little 
confidence.” 


(tt) “ We are inclined to agree that if there had been no other 
suspicious circumstence in the case, this cent per cent identification might 
not have aroused suspicion by itself, but as we consider that the case is 
full of suspiciouss circumstances and was very baldly investigated, we are 
not prepared to accept this identification.” 

Brahma v. Emp, (Oud.) 48 Cr. L, J. 27 at 30. 


: o : 



INDEX 


Abdul Wahib v. Emperor, 47 All 39, 160-162 
—Matters in Identification and their effect, 160 

Accused 

—Admission by, dispenses with proof of identity, 
78 

of previous conviction, 78-79 
reliance on. 78 

Sufficiency of to prove previous conviction, 79 

_already known, idcntiAcation, effect, 139 

—articles belonging to deceased found with, 
presumption, q8 

_bad character of, consideration for sentence, 38 

_Blood stains or, or on his garment, pre¬ 
sumption, 30-32 

_Character of in criminal cases, relevancy, 236 

_Comparison of thumb impressions in court, 53 

_Court competent to direct, to fix finger im¬ 
pressions, 53-54 

—examination of, as to previous conviction, 76 
—explanation, good, bad or indifferent, by, 27-28 

_facts admitted by, admissibility under S.58, 

Evi. Act, 79 

_failing to account for goods presumption, 26 

_Identification parades, proportions of per¬ 
sons to be mixed with. 123 
Defect on the face of, precautions, 124 

_known but not previously named, value of 

identification, 133 

_no description of culprits in F.I.R.-identi- 

fication-effcct, 139-140 

_No name of accused in F.I.R.-subsequent 

identification-effect, 138-139 
_objections raised by, at identification parades, 

121 

—onus in criminal cases, 27 

_refusal to hold iilentification parade on 

application by, directions, 128 
—stolen goods found with, presumption, 25 

Acquittal, previous 

—how proved, 71 

Admissibility 

—dying declaration at identification parade, 237 
—Evidence of identification of animals, of, 82 ; 

_evidence of previous convictions, of, 39-40 

—evidence of similar crimes, of identity, 35-39 , 
—opinion of expert based on comparison, of, 
56 

—opinion or belief as to itlentification, of, 8-9 1 
—palm impressions-opinion of expert, 58 
—photographs, of, 18 | 

—previous identification, of. 137 
—statement of witness identifying the accused 
to police, of. 12O 
-.-telephone conversation, of, 17 
—text identification, held by police during 
investigation, of, 128-129 

Admission 

—Accused, by, 

dispenses with proc>f of iileniity, 78 
of previous conviction, 78-79 
reliance on, 78 

sufficiency to prove previous conviction, 79 


Age 

—detemiination of, 14 

Animals 

—branding of, 81 

—characteristic marks, of, 81-83 

—evidence of identification of, admissibility, 82 

—hoof marks of, 83 

—identification of, 81-83 

—skin of, identification, 82 

Anthropometry, 47 
Appendix A 

—fuller commentary extracted from some 
leading cases, 153-189 


—Extracts from some Police Rules, 190-209 

Appendix C 

—Hints on cross-examination, 210-232 

Army Remount Department 

—branding of animals, 81 

Articles 

—belonging to deceased found witli accused- 
presumptive evidence, 28 

Assessment 

—value of expert evidence, of, 54-58 

Bachchu v. Emperor A.I.R. 1930 Oudh 455, 
182-183 

—Power to identify, 182 
—evidence of bad character, 182 

Bad character, 

—previous, relevancy of, 70 

Bailee 

—custody of property as, presumptive evidence, 
26-27 

Beard 

—Identification by, 15 

Berar 

—Previous conviction in, 72 

Bertillon system, 47 

—Identification of linger prints, 51 

Bhagat Ram v. Emperor, 36 Cr. L. J. 121, 

163-165 

—statement at identification parades how far 
admissible, 163 

—value of identification evidence, 166 

Birth marks 

— Idciuilication by, 15 

Blood stains 

—accused or on hU garment, presumption, 

corrolx'traiing other e\ idence, 31 
not sullicietu to j'ro\c gnilt, 31-32 

Blows 

— Ihishes of light from, idcnlilit, ation, 19 

Bogus claims 

—instances ol, 5 



LAW OF IDENTIFICATION 


1240 


Bonus 

—bereft of clothes, identification, g8 
—identification of, 92 

Bottles 

—Identification of, 109 
British India 

—Previous conviction had outside British India, 
Scope of, S.75 I.P.C., 72 

Bullets 

—Identification of, 113 
Business 

—Existence of course of, when relevant, 116 
Camera 

—Recording agent in criminl investigation, 10 
Capital sentence 

—award of, dead body not found, 91 
Cash 

—identification of, 110 

Cartridge 

—Identification of, 114 

Cement 

—identification of, 108 

Character 

—Accused, of, in criminal cases relevancy, 236 
—bad, consideration for sentence only, 38 

Characteristic marks 
—identification by, 13-16 

Charge 

—previous conviction, as to, not to be read out 
first, 76 

—evidence as to previous conviction taken 
before, effect, 76 

Circumstances 

—inference from, presumptive evidence, 26 

Circumstantial evidence 
—value of, in identification, 4 

Clothes 

—identification of dead body by clothes alone, 

97> 98 

Coal 

—identification of, 108 

Coins, gilt 

—identification of, 103 

Collusion 

—necessity of proving, presumptive evidence, 27 
Commision 

—-evidence of experts on, 52 

Committing magistrate 

—holding identification, putting himself in 
box, 127 

Common things 

—instances of where held not identificable, 
104-109 

Comparison 

—accused’s thumb impressions, of, in Court, 53 
—footprints, of, and its value, 44-45 
—handwrting, of, value of, 62-63 
—signature, writing or seal, of, with others 
admitted or proved, 60 
—thumb impressions, of, value, 47 


Confession 

—corpus delicti, proof of, 90 

Contradiction 

—use of statement at identification parades for, 

136 

Convicts, previous 

—enhanced punishment, 6g 
■—identification of, 69 et seq. 

—no assumption against him, 73 
—proof of identity of, 76-78 

not limited to methods laid down in S.511, 
Gr. P.C., 76 

Conviction 

—basing of on identity of finger prints, 57 
—evidence of expert, sufficiency for, 56 
—identification and recovery, sufficiency for, 

—identification as a basis for, 145 et seq. 

—murder, for, finding of body, 88 

Conviction, previous 

—admission by accused, 78-79 

dispenses with proof of identity, 78 
reliance on, 78 
sufficiency to prove, 79 
—charge as to, reading out of, 76 
—consideration of when old, 74, 75 
—court to be guard of arrest, above of, 73 
—evidence as to, taken before charge effect, 76 
—evidence of, 39-40 

—evidence of, when may be given, 71 
—examination of accused as to, 76 
—how proved, 71 

—latest authorities as to proof and procedure, 

79-8o 

—mode of proof, 75-79 
—must be proved, 79 
—procedure in case of, 70 
proof of, 79 

certified copy of sentence or order, 77 
certified extract and proof of identity, 77 
correspondence of name and description 
and certified extracts, 77 
extract without proof of identity, 78 
production of finger impression slips, 77 
to be on record before charge under S. 75, 
I.P.C., 76 

—setting out of, 75-76 

procedure to be strictly followed, 75 
records when to be put in, 75 
time for, 71 
time of, 75 

—when irrelevant, 71-72 
In Bcrar 

not under Penal Code, 72 
outside British India, 72 
subsequent to time in charge excluded, yi 
to be excluded from consideration on the 
main charge, 71 
under s.i 10, Cr. P.C. 

—when relevant, 70, 72-73 

in assessing punishment, 72 
in awarding sentence even without s.75, 

I.P.C., 73 

may effect punishment, 72 
on quantium of sentence, 73 

Corpus delicti 

dead body not found, evidence required, 
90 - 9 * 

history of the expression, 86 
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how to be proved, 89-91 

body burnt, presumption of murder 
from circumstances, 90 
circumstantial evidence, 89 
confession and other evidence beside 
identiheation, 90 

disappearance of a man, body not 
found, what the prosecution should 
prove, 89 

instances in which fragmentary parts of 
body may estabU<:h, 92 
its scope and proof, 86-87 
presumption, scope of, 87 
proof of, in cases of homicide, 84-85 
proof of, in general, 87 

principles explained, 87-88 
Scope and proof, 86-87 
scope of the expression, 86 
suspicion, scope of, 87 

Corroboration 

evidence of expert requires corroboration, 

55-58 

expert evidence, 58 
Handwriting expert, 68 
use of statement at identification frauds 
for, 136 

Court 

comparison of accused’s thumb impressions 
53 

competency to direct accused to fix finger 
impression, 53, 54 
duty of, handwriting expert, 67 

to examine the evidence of expert well, 

57 

—evidence of expert duty of to apply its own 
mind, 56 

—identification, irregular procedure in, 127-128 
—power of, to get finger prints and have them 

compared, 53-54 

—practice of taking finger print impression in, 
53 

—presumption under s. 114, Evi. Act, 25 
—previous conviction, court to be on their 
guard against abuse of, 73 
—procedure for exhibiting articles of same 
king, 102 

—process of identification in, duty of court, 
127 

—value of expert evidence depends upon dis¬ 
cretion of, 56 

Criminal cases 

—use of photographs in, 11-12 

Criminal investigation 

—camera a recording agent in, 10 
—photography and photo biography, role of, 
in, 10 

Cross Examination, 

—hints on, see hints on cross-examination 
—witness as to identification of property not 
cross examined, effect, 101 

Culprits 

—already known, identification, 139 
—no description of in F.I.R.—identification, 
effect, 139-140 


I Currency notes 

—identification of, 103 

Dacoity cases 

—evidence of identity in, 20 

Dactyloscopy, 47 
Dates 

—identity of, 115-116 

in written instruments, 116 

Dead body 

—cases in which body was held identified, 

94-98 

—c^es in which parts of body were held not 
identified, 97-99 

—identification by clodies alone, 97, 98 
—marks likely to aid in establishing identity 
of, 92 

—not found, evidence required, 90, 91 
question of sentence, 91 

—opinion of medical witnesses as to identifi¬ 
cation of, 85 

—or part of it recovered-means to identify it 

92-94 

Deceased 

—articles belonging to, found with accused- 
presumptive evidence, 28 
—jewels worn by, recovered and murder, pre¬ 
sumption, 29 

—murder and ornaments belonging to, presum- 
tion, 82 

—things belonging to, recovered and murder, 
presumption, 28 

Deception test, 10 

Definition 

—proof, of, given in s. 3 Evi. Act., 84 

Deformities 
—identification by, 14 
deformities, 14 
milformations, 15 
six fingers, 15 

Distance 

—recognition, for, 19-20 

District boards 

—branding of animals, 81 

Divorce cases 

—use of photographs in, 11 

Domestic history 
—incidents of, identification, 8 

Dying declaration 

—at identification parade—admissibility, 237 

Earth 

—identification of, 113 
Electric torch light 

—deffused, identification in, 20 

Emperor v. Dalip Singh, I.L.R. (> 943 ) 
L. 479, 167-160 

—procedure in cases of pre\ ious convictions, 
167 

Emperor v. Sahdeo, 5 Cr. L-J. 220. 170175 

—identification bv finger impressions, 170 
—proof of previous convictions, j 74 
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Evidence 

—experts, of, and assessment of its value, 54-58 
and discretion of court, 56 
in finger impressions, 47 
need not necessarily be corroborated, 58 
on commission, 52 

—finger prints, of, acceptability, 57 
—handwriting expert, of, and its value, 64 
—identical or similar acts, of, 32 et seq. 

—identification, of, 

its value and worth, 138 et seq. 
points to be attended to in considering, 131 
points to be determined, 145-146 
should exclude possibility of mistake, 131 
to be narrowly scrutinised, 145-147 
—identification of animals, of, admissibility, 
82 

—previous conviction 
admissible, 39-40 

as showing bad character in gang cases, 40 
explained, 39 

for crimes other than dacoity, 40 
for dacoity, 40 

in cases of gang dacoity, 39 
in cases under s. 400, I.P.C., 39 
previous conviction of accused’s mother, 
40 

previous trial ending in acquittal, 40 
to prove habit and association but not bad 
character, 39 

taken before charge, effect, 76 
when may be given, 71 
—professional identified, of, as to signatures, 67 
—similar crimes, of, admissibility, 35-39 

Expert 

—evidence of. 

And courts own discretion-sufficiency, 
54-55 

and discretion of court, 56 

and assessment of its value, 54-58 

in finger impressions, 47 

need not necessarily be corroborated, 58 

on commission, 52 

rules of caution, 54 

expert evidence to be approached with 
caution, 54 

expert must be skilled and his testi¬ 
mony within his sccince, requires 
corroboration, 55-58 
acceptable when not in conflict with 
direct evidence, 56 
court to apply its own mind, 56 
finger prints clear-good argument, 56 
insufficiency for conviction, 56 
requires corroboration 
not decisive, 56 

—handwriting, see Handwriting expert 
—opinion of, 48 

based on comparison, admissibility and 
value, 56 

facts bearing upon, 48 
grounds of, when relevant, 48 
in another case, 52 
palm impressions, 58 
type writers, 64 
—reports of, 51-52 

Extracts from some leading"cases,*'153-189 

Extracts from some police rules 

‘—see police rules, extracts from 


Fact 

—^when relevant, 70 

Failures 

—identifications, at, made up by other evidence, 

134 

—identifying witnesses, of, 130 ct seq. 

F. I. R. 

—identification, and, 138-141 
—muffled forces mentioned in—identification- 
effect, 140-141 

—no description of culprits in—identification, 
139-140 

—No name of accused in, subsequence identi¬ 
fication, effect, 138-139 

Finger impressions 

—fixing of, court competent to direct accused, 
53-54 

—have got differences, 55 
—means of identification, as, value, 54-55 
—a reliable, mode, 55 

—productions of slips hearing, proof of previous 
conviction, 77 


Finger prints 

—court’s power to get, and have them compared, 
53-54 

—evidence of, acceptability, 57 
—evidence of expert, 47 
—identification by, 47 et seq, 77 
—identification of, history of various systems, 

50-5* 

—idenity of, basing of conviction on, 57 
—magistrate himself examining, disability, 236 
—practice of taking impressions in court,J53 

Fire 

—identification in the light of, 20, 21 
Firearm 

—flash of light produced by discharge of, 
identification, 19 

—identification by the flash of, 21 

Footprints 

—comparison after a lapse of time-value, 44, 45 
—comparison of and its value, 44-45 
—mode of comparison of, 44 
—tallying with shoes, 44 
—tracks of, identification by, 41 et seq. 

Fragments 

—finding of, of human body, conviction with 
murder, 99 


Fragmentary remains 

—establishing corpus delicti, instances, 93 
—identification of, 92 


Galton system, 47 

identification of finger prints, 51 

Geomatrical identification, 13 

Girjanandansingh v. Emperor I.L.R. 23 
Pat. 278, 184-185 

—identification held doubtful, 184 
Good character, previous 
—relevancy of, 70 
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Government 

—branding of animals, 81 

Grain 

—identification of, 107 
Grass 

—identification of, loO 

Habitual offender 

—Tri\dal offence committed by, sentence. 75 
Hair 

—identification by, 15 

Handkerchief 

—identification of, 102 


I'landtvricing 


—identification by, 59 et seq 

expert evidence and its value, 64-68 
coiToborative value, 68 

courts not to be led away by technical 
words, 67 

courts not to surrender its own opinion 
criterion, 66 * 

danger of relying on, 64 
expert evidence alone, 66 
good enough to assist the court, 64 
independent finding necessary, 67 
jury to decide as to reliability of, 67 
need not be corroborated, 68 
no independent opinion, 66 
no marked peculiarity in writing, 65 
not to be accepted blindly but subject to 
corroboration, 66 

professional identifiers, evidence, 67 
requires corroboration, 68 
unconsciously a partisan, 66 
unsafe to conviction, 65 
identity in finding one, 67 
—meaning of words, 61-62 

habitualty in s. 47, Evi. Act., 61 
purport, 61, 62 

—opinions to when relevant, 59 
—points of procedure, 60-61 

entries not to be conspecuously marked, 60 
expert in handwriting to be examined in 
court, not on commission, 61 
use of scientific treatiscs-expert witness 
how to be contradicted, 61 
—proof of handwriting, 62 
comparison allowed, 62 
ordinary methods of proving, 62 
—type writers and expert opinion, 6a 
admissibility, 64 

expert evidence as to pecularitics of t>’ping- 
admissibility, 64 
—value of comparison, 62-63 

comparison hazardous mode of proof, 62 
points to be noted for comparison, 63 
samples of writing, comparison, 63 
sitniiarity of handwriting, 63 i 

opinions as to when relevant, 59 

Handwriting expert 

—corroboration, 68 
—duty of court, 67 
—juiy to decide as to reliability of, 67 
—opinion of, weight to be attached, 59 i 

—evidence of and its value. 64 

Henry’s classification ' 

—identification of finger prints, 51 i 


Hermaphrodites 

—identification, 14 

Hints on cross-examination, 210-232 

—Ulustrations, 219 

—introductory, 210 

—questions to be attempted, 220 

—qu^tions which may be put to a medical 
Witness, 229 

—relevant provisions of law, 216 
—views of eminent writers, 212 

History 

—expression corpus delicti, of, 86 
—finger prints, of, as means of identification 
various systems, of, for identifications of 
finger prints, 50-51 


—proof of corpus delicti in cases of, 84-85 
what must be proved, 85 

Hoofmarks 

—characteristics of, 83 
—tracks of, 83 


Human beings 

—principles for identification of, 4 
human experience, 4 
present system of identification, 4 
probabilities, 4 

Human body 

—finding of fragments, sufficiency of to find 
connection with murder, 99 

Human bodies and fragments 

—identification of, 84-85 

Human features 
—Invariably differ, 55 

Human remains 
—means to identify, 92 

Identification 

—accused already known, 139 

accused known but not previously named 
value of identification, 133 * 

—amount of illumination, by, 18-24 

flash caused by discharge of a gun or pistol 
19 ' 

flashes of light from blows, 19 
flash of lightening, 19 
moonlight, 19 
—animals, of, 2, 81-83 

admissibility of evidence regarding 82 
—articles which pass from hand to hand of 
102-104 ’ ’ 

big copper vessel, 103 

common brass drinking cup, 103 

currency notes, 103 

factor of guilty knowledge, 104 

factor of recent possession, 104 

gilt coins, 103 

handkerchief, 102 

silver ornaments of common t>'pe, 104 
—belated, 139 

—bones bereft of clothes, of, 98 
—bottles, of, 109 
—bullets, of, 1 i j 
—cartridges, of, 114 

—cases in which held to be insufficient, 150-152 
—cases of failurcs-madc up bv other evidence 

*34-136 
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Identif ication—( Continued) 

—cash, of, no 
—cement, of, io8 
—characteristic marks, by, 13-16 
—circumstantial evidence, value of in, 4 
—coal, of, 108 

—committing magistrate, holding identification 
putting himself in box, 127 
—common clothes and common ornaments, 
of, 106 

—common things, instances where held not 
identifiable, 104-109 
—conviction as a basis for, 145 et seq 
—court in, duty of court, 127 
—dacoity cases, evidence adduced as to, 20 
dead body, of, 

opinion of medical vkdtnesses, 85 
by clothes alone, 97, 98 
—deception test, 10 
—difficult situations ; in, 22-24 

dark night-danger of mistaken identity, 24 
dark night, only one blow struck, 23 
dark night, state of excitement, 24 
dark night, sudden attack, short time, 
victims confused, 22-23 
dark night-timult and confusion, 22 
electric light but sudden assault aflecting 
glimpse, 24 

fleeting glimpse in a moment of confusion, 24 
night dacoity, people terronised, 23 
state of confusion, 23 
witness nervously upset, 23 
—diffused electric torch light, in, 20 
—distances for recognition, 19-20 
—earth, of, 113 
—evidence of, 

its value and worth, 138 et seq 
no general principles can be laid down, 20 
points to be attended to in considering, 131 
objection not raised in time, 132 
same persons to be consistently identified. 


Identification— {Continued) 

—handwriting, by, 59 et seq 

expert evidence and its value, 64 
meaning of words, 61-62 
points of procedure, 60-61 
proof of handwriting, 62 
—handwriting, by 

typwriters and expert opinion, 64 
value of comparison, 62-63 

—human bodies and fragments, of, 84-85 
human remains, of, 92 
Jewellery, of, no, in 
keys, of, 109 

lapse of time, effect, 141-144 
light of fire and lanterns in, 20, 21 
meaning and scope of, i 

factors and varying considerations, i 
means of, where dead body or part of it 
recovered, 92, 94 
moonlight, in, 21 

number of witnesses required to prove, 

147-150 

objects that call for, i 
ornaments, of, no 

—panch name of, use for refreshing memory, 236 
parades, see identification parades 
people of neighbourhood, of, 23 
person, of, 2, 7 et seq 
personal history, by, 7 
circumstances, 8 
domestic history, 8 
entries in record or registers, 7-8 
family resemblance, 7 
opinions and beliefs, 8 

—personal impression, based on, 20 
—photograph, use of, for, 18 
—photographs, by, 10 et seq 
—photographs, from, not an exact science, 
12-13 


132 

points to be determined, 145-146 
to be narrowly scrutinised 145, 147 
—finger impressions as means of, value, 54, 55 
_finger prints, of, history of various systems, 

50-51 

—finger prints, by 47 et seq, 77 

anthropometric measurements, 51 
Galton system, 51 
Henry’s classification, 51 
history of finger prints as a means of, 50 
unforgeable signature, 50 
—finger prints, of, points of procedure, 51-53 
evidence of expert on commission, 52 
opinion of an expert in another case, 52 
prosecution should prove identity of thumb 
impression used for comparison, 52 
reports of experts, 51-52 
taking a thumb impression is not putting 
a question, 52 

thumb mark is not signature in case of 
literate person, 52 

—F. I. R. and, 138-141 
—flash of fire arm, by, 21 

_fragmentary remains or bones only, of, 92 

_general principles covering identification in 

law, 4 et seq 
—grain, of, 107 
—grass, of, 108 


—physical peculiarities, by, 14 
beard 15 
birth marks, 15 
deformities, 14 

mal formations, 15 
six fingers, 15 
determination of age, 14 
determination of sex, 14 
hair, 15 

hermaphodites, 14 
occupation marks, 15 
race or community, 14 
scars, 15 

sex transformation, 14 
tattoo marks, 16 

—principle for identification of human beings, 4 
human experience, 4 
present system of identification, 4 
probabilities, 4 

—previous, admissibility, value of, 137 
•—prisoners and previous convicts, of, 6g et seq 
—proceedings, no substantive evidence, 147 
—property, of, 100 et seq 
mode of establishing, 101 
proof required, 100 

test identification and precautions, 101-102 
articles of common use, 102 
I no magic about, loi 
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Identification— {Continiud) 

—recovery, and, sufficiency for conviction, 147 
—sidelights of the law of, 118 et seq 
—shoes, of, 113 

—similarity of names, from, 92 
—skins, 108 

—skins of animals, of, 82 
—speech and voice, by 16-18 
undesirable, 17 
unsafe for conviction, iG 
—star light, by, 21 

—stolen property, of, precautions, 102 
—stone, of, 113 
—sweets, of, 

—Tanned skin, of, 109 
—telephone conversation, 17 

evidence of uncertain nature, 18 
—test, witness producing documents as to, 121 
—things, of, 2-3, 84 et seq 
—tracks after time months, of, value, 44 
—tracks of footprints, by, 41 et seq 
—train dacoity, 22 

—use of photographs for purposes of, 11 
—wearing apparel which could be got elsehere. 
of, 106 

—witnesses as to, points to be kept in view, 
18-19 

—witness depositing to memo, sufficiency, 121 

—witness making mistakes in-value of his 
evidence, 131 

—X-Ray picture as evidence of, ii 
—Identification of prisoner’s Act, 48 

destination of photographs and records of 
measurements etc. on acquittal, 49 
excise officer included in police officer, 48 
interpretation clause, 48 
power of a magistrate to order a person 
to be measured or photographed, 49 
power to make rules, 50 
resistance to the taking of measurements 
etc., 49 

S.5—taking thumb impression of accused 
in court, 54 ( 

reasons not given, 54 
short title and extent, 48 
suit or proceeding barred for anything 
done under the Act, 50 , 

taking of measurements etc. of convicted ! 

persons, 49 

taking of measurements etc. of non-con- 
V’icted person, 49 ; 

—Identification parades 

circumstances, suspicious, 237 
conducted by 2nd Class magistrate, 124 
defective procedure at, 125-127 
hold piecemeal, 126 
identification marks already known, 126 
identifying witness having a look at 
the prisoner before hand, 127 
persons identified having distinguishing 
marks, 12G 

putting some mark on suspect, 127 
witness knowing the appellant already, 127 
defect on the face of accused, precautions, 
124 

delay in, 120 

dying decoration, at, admissibility, 237. 
duties of magistrates, 122-123 
held after six months, no value, 237. 


Identiflcatloii— {Continued) 

held by police during investigation-admis¬ 
sibility, 128-129 

identifying witness, production of, 124-125 
instructions and directions, 119 
instructions issued by Punjab Govt., 121-122 
Magistrate, conducting, to take intelligent 
interest therein, 120 

Misjoinder of right and wrong persons, 133 
no hints to be dropped, 120 
noting of objections made by accused, 121 
not substantive evidence, 125 
precautions and procedure, 118 et seq 
procedure at, 121-124 

proportion of persons to be mixed with 
accused, 123 

refusal to hold, directions, 128 
serve as a check on veracity, 119 
special care necessary, 120 
specific instructions, 121-124 
statements at, use of, 136-137 
for corroboration or contradiction, 136 
may be used for contradiction, 136 
not as substantive evidence, 136 
statements of witnesses to police at, 1289 
to be held at the earliest opportunity, ii 
value of, 123 

witness’s statement at-value, 147 

Idenntity 

—dead body, marks likely to aid in establishing 
identity of, 92 

—evidence of identical or similar acts, by, 
32 et seq. 

principles explained and illustrated, 33-35 
exception, 34 
general principle, 33 
instances of admissibility, 34 

—evidence of similar crimes, held admissible, 
35-37 

being no proof of specific charges, 38 
for corroboration, 36 
if relevant to an issue, 36 
under S. 11, 14 Evi. Act. 
of another offences, 35 
of another offence at a subsequent date, 37 
of bad character, 38 
similar but unconnected acts, 38 
to prove intention and like matters men¬ 
tioned in s. 14 Evi. Act., 36 
to show a s>-stematic course of conduct, 35 
to show other matters in the same trans¬ 
action, 35 

to show whether acts designed or acci¬ 
dental. 37 

to show conduct of similar character 
S.54 Evi. Act., 37 

—finger prints, of, basing of conviction of. 57 
—goods, of. is identity of the or receiver, 26 
—hai^dwriiing, in, finding out, 67 
—mistaken identity of persons, instances of, 6 
—mistaken identity of property, instances of, 6 
—mistaken, instances of, too 
—names, of, g 

—numerous objects with common features 
—or common marks, no indication of, 5 
—objects pos.sessing die marks limited, 5 
—persons and things by photographs, 11 
—person and things, of, 5 
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Identity— {Continued) 

—photographs, and, 10 
—presumptive evidence, by, 25 et seq 
—principle of, 4 

—proof of, of previous convicts, 76-78 

not limited to methods laid down in s.511, 
Cr. P.G., 76-77 

—time, dates and post-mark, of, 115 et seq 

Illumination, amount of 

—required for identification, 18-24 

flash caused by discharge of gun or pistol, 

flashes of light from blows, 19 
flash of lightening, 19 
Moonlight, ig 

Instances 

—bogus claims, of, 5 

—common things of, held not identifiable, 
104-109 

_in which dead body was held identified, 94-96 

—in which fragmentary parts of body may 
establish corpus delicti, 93 
_in which identification was held to be insuffi¬ 
cient, 150 . . 

_in which parts of body were held not identi¬ 
fied, 97-99 

—mistaken identity, of, 109 
—mistaken identity of persons, of, 6 
—mistaken identity of property, of, 6 
_things with some peculiarity held identi¬ 
fiable, 110-114 

Investigation 

—Test identification held by police during, 
128-129 

Jatendra Nath Gupta v. Emperor 38 Cr. 

L.J. 818, 179-182 

_Peculiarities of expert evidence and character¬ 
istics of handwriting, 179 


Jewels 

—recovery of, presumption, 29 
_vvorn by deceased recovered and murder, 

presumption, 29 

Jewellery 

—identification of, no, in 
Joint possession see possession 


Jury 

—to decide as to 
expert, 67 


reliability of handwriting 


Keys 

—identification of, 109 

Khilawan v. Emperor 29 Cr. L.J. 1009, 

156-159 

__evidence of bad character, 15® 

_evidence of identification and its value, 157 

Lai Singh v. Crown 5 Lah. 396, 153-155 
—record ' of identification proceedings is not 
evidence, 153 

_use that can be made of identification evi¬ 
dence, 154 

—value of trace evidence, 155 


Lantern 

—identification in the light of, 20, 21 


Leading cases, Es:tracts from, 153-189 
Legal adviser 

—evidence of, as to identity of his client, 9 
lightning flast of 
—identification from, 19 

* 

laterate person 

—thumb mark is not signature in case of, 52 
Magistrate 

—conducting identification parades, to take 
intelligence interest therein, 120 
duties of, 122-123 

duty of to take down objections made by 
accused, 121 

instructions of Punjab Govt., 121-122... 
himself examining fingerprints, desirability, 
236 

—second class, identification parade by, 124 
—$.310 Cr. P.C., Magistrates to follow the 
spirit of, 76 

Medical witnesses 

—opinion of,as to identification of dead body, 85 
Memory, refreshing of, panebnama of identi¬ 
fication, use for, 236 

hlistakes 

—identifying witnesses, of, 130 et seq. 

Moonlight 

—identification from, 19, 21 

Murder * 

—accused guilty of robbery, murder to be 
judged Irom circumstances, 29 
—and ornaments belonging to deceased, pre¬ 
sumption, 28 

—and robbery, same transaction, presumption, 
28 

—conviction for, finding of body not essential, 

88 

—jewels worn by deceased recovered, presum- 
lion, 29 

—things belonging to deceased recovered, 
presumption, 28 

Names 
—identity of, 9 

false names, 9 

inference favourable and relevant, 9 
same name without “senior or “junior**, 

9 

suggestions, 9 

—similarity of, identification, 92 

Nanni Kudumban, In re. 25 Cr. L.J. 145,186- 

. . 

—identification held unsatisfactory, 186 

Neighbourhood 

—people of, identification, 23 

Non-experts 

—opinion evidence of, 8 

Occupation marks 

—identification by, 15 

Offence 

—trivial, application of s.75 I.P.C., 74 

committed by a habitual offender, sentence, 

75 
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Onus 

—criminal case, in, 27 
—presumptive evidence, in, 26 

Opinion 
—expert of, 48 

based on comparison, admissibility and 
value, 56 

facts hearing upon, 48 
pounds of, \vhen relev'ant, 48 
in another case, 52 
palm impressions, 58 
type writers, 64 

—hand\vnting, as to, when relevant, 59 
—handwriting experts, of weight to be attached, 
59 . 

—medical >vitnesscs, of, as to identification of 
dead body, 85 

Opinions and beliefs 

—identification, 8 

Ornaments 

—belonging to the deceased and murder, 
presumption, 28 
—identification of, no 
—recovery of, presumption, 29 

Palm impressions 

—opinion of expert, admissibility, 58 

Panchnama 

—of identification, use for refreshing memory, 336 
Persons 

—identification of 2, 57, 7 et seq. 

—identity of, use of photographs, 11 
—mistaken identity of, instances, 6 

Personal impression 

—identification based on, 20 

Photographs 

—comparison of, 11 
—criminal cases, in, ii-i2 

—determining the question as to who shall be 
arrested, for, 12 
caution, 12 

—Divorce cases, in, 11 
—fixing the place, for, u 
—Geometrical identification, 13 
—identity, and, 10 

—identity of persons and things, for, 11 
—identification by, 10 ct seq 

—identification from, not an exact science, 
12-13 

—role in criminal investigation, 10 

showing of, of prisoners beforehand, 13 
—use of as evidence, 18 

use of, for purposes of identification, 11 

Place 

fixing of, use of photographs, 11 
Police 

identification parades during investigation 
held by, 128-129 

—statements of witnesses to, at identification 
parades, 128 

statement to, by witnesses identifying tlie 
accused, admissibility, 128 

Police Rules, extracts from, 190-209 
—Bengal Police Regulations, 233 
identification of aspects, 273 
previous convicts, 235 


Police Rules, extracts from— {Con(intud) 

—Bihar and Orissa police rules, 190 
identification of dead bodies, 190 
identification of suspects, 190 
instructions regarding examination of 
documents by Govt, experts, 191 
—Central Provinces and Berar Police Regu¬ 
lation, 197 
finger prints, 199 

identification of old offenders, 197 
—Madras Police Manual, 201 
—Punjab Police Rules, 201 

footprints and track evidence, 203 
identification of suspects, 201 
proceedings extra Judicial, 202 
—Extracts from Lahore High Court Rules and 
Orders, 205 

A few general points, 205 
references to chemical examiner, 206 
—United Provinces Police Regulations, 208 
identification parades, 208 
identification proceedings, 208 

Possession, joint 

—pnnciple, 108 

Post marks 

—identity of, 115 
—use of, 116 

principles involved, 116-117 
Practice 

—taking fingerprints impressions in court, of, 53 

Presumptive evidence 

—accused failing to account for goods, 26 
—articles belonging to deceased found with 
accused 

no presumption of murder, 29-30 
presumed that accused is murderer too, 
28-29 

—blood stains on accused or on his garment, 

30-32 

—collusion, necessity of proving, 27 
—court may presume, s. 114, Evi Act. 
—explanation, good, bad or indifferently 
accused, 27-28 

—guilty of robbery, murder to be udged from 
circumstances. 29 
—identity by, 25 et seq 
—inference from circumstances, 26 
—murder and ornaments belonging to deceased, 

28 

—murder, jewels worn by deceased recovered, 

29 

—murder, things belonging to the deceased 
recovered, 28 
—onus of proof, 26 
—principle, 25-26 
—rebuttable, 26-27 
—recover)’ of jewels, 29 
—recovery of ornaments, 29 
—recovery of stolen properly, 29 
—robbery of stolen property, 29 
—robbery and murder-same transaction, pre¬ 
sumption, 28 

—stolen good found with accused, 25 

Prisoner 

—identification marks of, already known, 
effect, 126 
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Prisoner— {Conlintud) 

—identification of, 69 et seq 
—identifying witness having a look at before¬ 
hand, effect, 127 

—showing photographs of beforehand, 13 

Procedure 

—defective at identification parades, 125-127 
—identification parades, 118 et seq., 121-124 
—in court for exhibiting articles of same kind, 
102 

—points of 

identification by handwriting, 60-61 
identification of finger prints, 51-53 
—previous conviction 
in case of, 70 

latest authorities as to proof and procedure, 

79-80 

setting out of procedure to be strictly 
followed, 75 

Professional identifier 

—evidence of as to signatures, 67 

Proof 

—corpus delicti, of 

how to be proved, 89-91 
in cases of homicide, 84-85, 86-87 
in general, 87 
principles explained, 87-88 
—definition of in s. 3 Evi. Act., 84 
—handwriting, of, 62 

—identification, of, number of witness required, 

147-150 

—previous conviction or aquittal how proved, 

7 ^ 

—previous convicts, proof of identity of, 76-78 
—previous convictions, of, 7 

certified copy of sentence or order, 77 
certified extract and proof of identity, 77 
correspondence of name and description 
and certified extracts, 77 
extract without proof of identity, 78 
latest authorities as to proof and proce¬ 
dure, 79-80 

mode of proof, 75, 79 

production of finger impression slips, 77 

to be on record before charge under s. 75 

I.P.C., 76 

—requisite in identification of property, 100 

Property 

—custody of as bailee, presumption, 26-27 
—deposited by another, presumption, 27 
—found 6 weeks after ; presumption, 27 
—identification of, too et seq 
mode of establishing, 10 r 

articles of common use, 102 
circumstances and similarity or general 
resemblance, 10 r 
identification by owners, 101 
no magic about, loi 
test identifications and precautions, 
101-102 (sec also test Identification) 
witnesses as to not cross examined, 
offence, loi 
proof required, too 
—mistaken identity of, instances, 6 

Prosecution 

—duty of to prove identity of thumb impressions 
used for comparison, 52 
—to establish graver presumption, 30 


Punishment 

—previous conviction in assessing, 72 
—previous conviction may affect, 72 

Punjab Govt. 

—identification parades, instructions issued by, 
121-122 

Rabindra Kumar Ghose v. Emperor 
I.L.R. 37 Cal. 467, 176-178 
—methods of proving handwriting, 176 

Race or community 

—identification by, 14 

Ramzan v. Emperor 30 Cr. L.J. 456, 188-189 
—identification Evidence held insufficient for 
conviction, 188 

Recognition 

—distance for, identification, 19-20 
Records 

—previous convictions, of, when to be put in, 

75 

Recovery 

—identification, and sufficiency for conviction, 
147 

—:iewel, of, presumption, 29 
—jewels worn by deceased, of, presumption, 29 
—ornaments, of, presumption, 29 
—stolen property, of, presumption, 29 
—things belonging to deceased, of, presump¬ 
tion, 28 

Relevancy 

—fact, of, 70 

—previous bad character, 70 
—previous conviction, of, 70 
—previous good character, 70 

Reports 

—experts, of, 51-52 
Robbery 

—accused guilty of, murder to be judged from 
circumstances. 29 

—and murder, same transaction, presumption, 
28 

S. no Cr. P.C. 

—not within ambit of s. 75 I.P.C., 72 
S. 162 Cr. P« C. 

—statement to a police witness identifying the 
accused, 128 

S. 3x0 Cr. P. C. 

—Magistrates to follow the spirit of, 76 
S. 511 Cr. P, C. 

—proof of identity of previous convicts not 
limited to methods laid down in, 76-77 

S. 58 Evi. Act. 

—facts admitted by accused admissible under, 

79 

S. 114 Evs. Act. 

—court “ May presume ”, 25-26 

S. 75 

—present offence trivial, 74-75 
—previous convictions outside British India 
do not fall under, 72 
—refers to previous conviction under Penal 
Code only, 72 

_S. iio Cr. P.C. not within ambit of, 72 
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—identification by, 15 


—expression corpus dilecti, of, C6 
—Identification, of, and meaning, i 
—factors and varying considerations, 
—Law of relative suggestion, i 


:omparison of, or signature or writing with 
others admitted or proved, 60 


—bad character of accused, relevancy, 38 
—dead body not found, question of sentence, 

91 

—previous conviction 

consideration for quantum of, 73 
in awarding sentence even without s. 
75. I.P C., 73 

—trival offence committed by a habitual 
offender, 75 


Telephone conversation 

—evidence of, admissibility, 17 


—determination of, 14 
—transformation, identiheation, 14 

Shoes 

—footprints tallying with, 44 
—identification of, 113 

Signature 

—comparison of, or writing or seal with others 
admitted or proved, 60 

Signatures 

—evidence of professional identifiers as to, 67 
Skin 

—animals of, identification of, 82 
—identification of, 108 

Speech and voice 

—identification by, 16-18 
unreliable, 17 
unsafe for conviction, 16 

Star light 

—identification by, 21 

Statement 

—identification parades, at, use of, 136-137 
—police, to, by witness identifying the accused, 
admissibility, 128 

—witness, of, at identification parade, value, 147 
—witness, of, to police at identification parades, 
128 


—identification of, 2-3, 5, 84 et seq 
—identity of, use of photographs, 11 

Thumb impressions 

—accused, of, comparison in Court, 

—comparison of, value, 47 
—taking of, is not putting a question, 52-53 

Thumb mark 

—is not signature in case of a literate person, 52 


53 


—identity of, 115 

importance of, 115 


—footprints, of, identification by, 41 et seq 
Track evidence 

—much reliance cannot be placed on, 43-44 

unless there is oUier independent evidence 
also, 43 

unless there is something distinctive about 
the footprints, 43 
—principles to be followed, 43 
—relevancy of 42-43 

admissibiliiy-lbr similarity of foot-prints, 43 
as circumstantial evidence, 43 
relevant under s.7 Evi. Act., 42 
worthy of consideration, 42-43 
—dofective-of no value, 45-46 

Track law-Punjab Laws Act (IV of 1879), 

41-42 

Track Law 

—Appeal to chief court, 42 
—fine may be awarded to injured person and 
fee to tracker, 42 

—penalty of ^vilh holding assistance or conniv¬ 
ing at olfence or escape, 42 
—trackers may call Jbr assistance in carrying 
on tracks, 41 

Train dacoity 

—identification, 22 

Typewriter 

—expert opinion, and, 64 

Unforgeable signature 
—theory of, 50 
Wearing apparel 


Stolen property 

—identification of, precautions, 102 
—recovery of, presumption, 29 

Stone 

—identification of, 113 

Suspect 

—identification parades, putting .some mark 
on, 127 

Sweets 

—identification of, 108 

Tanned skin 

—idcntificatioi^^^gi^'l^ 1 OV 

Tattoo marks L VP'C RV 

-idenuficaUon^. CF ltA 5 

__oASi .a 

\ -LCTr I 


—which could be got elsewhere, identification 
of, 106 


I 


Witness 

—identification, as to, 

—ner\ously upset, 23 

points to l>e kept in \ iew, 18-iQ 
sulficiency of deposing to memo, 121 
—identification of propert\\ as to, not cross 
exantined, effect. loi 
—identifying, 

jnistakrs and failures of, 130 et seq 
iL pnxUuiion t»f, 124-125 
• —identifying the accused, statement to police, 

admissibilitN’. 128 

, -icn^aking niist.ikrs in identification, value of 
HMUt his evidence, 131 
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Witness— {Continued) 

—number of, required to prove identification, 

147-150 

—producing document as to test identification, 

I2I 

—statements of at identification parade, value, 

'47 

—staternents of, to police at identification 
parades, 128 


Writing 

—comparison of, or signature or seal with 
others admitted or proved, 60 

X-Ray Picture 

—ias evidence of identification, 11 
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